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1 See UNCTAD World Investment Report 2011, NON-EQUITY MODES OF
INTERNATIONAL PRODUCTION AND DEVELOPMENT, Chapter 3, p.100.
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See Trade Compliance Center: http://tcc.export.gov/Trade_Agreements/
Bilateral_Investment_Treaties/index.asp @ SR&ZIEH : 20128F1818H -
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EREE =P R EREZBIT -

3

See http://trade.ec.europa.eu/doclib/docs/2010/july/tradoc_146307.pdf » Bx#&
BlEEH2011F8H198 -
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SH1ET R

1. US Model BIT :

Article 1: Definitions

For purposes of this Treaty:

“investment” means every asset that an investor owns or controls,

directly or indirectly, that has the characteristics of an investment,

including such characteristics as the commitment of capital or other

resources, the expectation of gain or profit, or the assumption of risk.

Forms that an investment may take include:

(a) an enterprise;

(b) shares, stock, and other forms of equity participation in an enterprise;

(c) bonds, debentures, other debt instruments, and loans;5E1

(d) futures, options, and other derivatives;

(e) turnkey, construction, management, production, concession, revenue-
sharing, and other similar contracts;

(f) intellectual property rights;

(9) licenses, authorizations, permits, and similar rights conferred pursuant
to domestic lawst2 » ££3 and

(h) other tangible or intangible, movable or immovable property, and

related property rights, such as leases, mortgages, liens, and pledges.




511: Some forms of debt, such as bonds, debentures, and long-term

notes, are more likely to have the characteristics of an investment,
while other forms of debt, such as claims to payment that are
immediately due and result from the sale of goods or services, are

less likely to have such characteristics.

512: Whether a particular type of license, authorization, permit, or

similar instrument (including a concession, to the extent that it has
the nature of such an instrument) has the characteristics of an
investment depends on such factors as the nature and extent of
the rights that the holder has under the law of the Party. Among the
licenses, authorizations, permits, and similar instruments that do
not have the characteristics of an investment are those that do not
create any rights protected under domestic law. For greater certainty,
the foregoing is without prejudice to whether any asset associated
with the license, authorization, permit, or similar instrument has the

characteristics of an investment.

£¥3: The term "investment" does not include an order or judgment entered

in a judicial or administrative action.

2. 5HBIA:

M

(a)

BTE
RAERESBR -

MRE | RIERBEABEEZNEE - FIE3Ed - WEKRERFIEZSHE
2= B8
FERFEIDTMIE -
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(b) 2D ~ IREXNEMSEERREC TS - BIFEITEEER

(c) RENESS ~ BRUES - BERUREMENEE - SIEEITEEERN

(d) ERUVERIFTE IR > BIEME ~ T2 ~ B1F - RENREDFEEN +

(e) EERFEKIE » RITIABBHEEBEBEZEIIBRE

() BEMEE  BEEFEREMEREN  EAMERMEITEIERIZER -
AR ~ TRERET  1ERRERERME - FMEVEE - BE2E - RFEN
PR ARIBEE ¢

(9) KIBERNEZWR T 2 1ER - BICNNTET ~ 3308 ~ RERFISE - 81E8
RERC REMERFBRE ' R

(h) ETEMBRE ~ B - B)E - THERMBRMERE - fAILIEEHRE « KiF
g BEENEE  KREEERREZER  8EMNE - FIR -~ EXF
5 IR ERNERER - EREMEZEINNE - TEE8HABKE
ZIEE e

55280 FREEERY

1. TRE| CQEEREEREHEPNERXIMEX - HEEREBRERE
ZIREEE - NEWEm RSS2 HVENMmR - It EHEREN
i - R7RfattHEREREN - IR REI EERKREBEERETLZ
REMZRE - UREERERZ REAL IIRMHERESZEZTR
B - MEENANEDRENEHHEFLEATE REI R TRE
Al FEXRERNUSH - RILASBEYEEOEEEER - 228
EMRIEIRECOBIRZEERERELLEE &4 - (MRERITEEXL
TREEFRESHRETRES - EREEEE -

2. HEEHEMEKARF]EERERER  MSHBEREIZE 1K

B ZRE > HEENERSEEERHREESSERRRESHE - B



BEDER > NEBSZBENERNIRERZREMSERHEZERH
BT - [IRE| QEREREEREREPIIKIMEN - BRRTE
BREHEEERES MR -

SB3EN R DITRER

(—) HREHBN

1. TIRE | EEZREISNEEZEIRE -

(1) UBERRILVNZ BFITMERRE - MENFITRBBAEIRERITERE - fl
ZNUS Model BITEREHBIA ;

2) —MEZIZERE  UNHERBURE IR ERELE » fl=EERE
M1999F ZEETBIT® :

(3) FUERTNARED » MENEEEFI 2 IR ERES B R ERERT
2RE > HIININ=A2004FEN NI B IRELEEEREEES (LUT
f5%8 2004 IN=AModel BIT°)

(4) BRETHEBRIRRN > iSEITRPBIEIRRIREER 2N

2. (EFEB EAE > US Model BITERBIRBEERZINZ HIRITIREE -

8 <EEIREM1999 FEEETZBIT>
" "Investment" of a national or company means every kind of investment
owned or controlled directly or indirectly by the national or company and
includes, but it is not limited to, [--]"

9 <2004IN=ZX Model BIT>
Investment means: an enterprise; an equity security of an enterprise; a debt

security of an enterprise; [-*-]
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MEREAERRAE - HSIEHRIL - NERZLENERERS -
BIBRAHEZIRE - RKRAE - BUN\BREBERAITRA
NEBREZN\EREERE » THEEENERE - (IRERTHEZ K
B - EERZN\BLNIREESE » WEEEBRE » e ZE
EBE - DHEBRNEAHERBEZIRE -

. 2B EMBIRIRRR - S EBIASE2IRE1IEHR IRE 2E&H > B

XEE REABEDEE - TEXRES - TAKRERIECEZEE
El > ERBREKRZAIR - B2US Model BITSE 1RSI » 1973

MEE | BZIVITRZAINTEIRE - TEIRIZ R EER ERVERR -
IEBERIKENRIEE N GZEBIAZEESI - HELAFHEEL
DRENHIIZEZEEREREIIZULL - ERHEMEEMERE
FIRBEREREN NRE ) ERMHEX  WESBIHRTUSBIBIRE
EEMEFBIREENR - WETNBSE(4)8E ERETHIRIERL - ERE
REBE()E TBEERRNZPIRIEREE ) MENEE(3)ER MFIERINEE
;U RIBHERZDE - WREFEFI 2 EREEREHEIMDR T

MTHE

(1) BHERE RO RNE -

KEBDFENEAE B ZEETAY BIT » 1IFRLUAEE (asset) 73
RINZ BITIERFR - IR0 (EEFTRREAILAEE S ERIMNEET &L
ENE - &t BRRERERRERE) HERKRENESRR MK
REFMAERBZERFREXRNEIZIEEE (asset) - BIEX
BIRETLNCEE > TEHEEEBERR (in particular, though not

exclusively, includes) : ==+ °



(2) RSBV ENEUNKE —RAIRIEHFERREBRERS -

EDBITEFRELFHERMZERD » 8BHI52 » (RFEREET
EERTE=EHAMENGRERERE) HRENESS + [MET
A—TIZREATMWLTIRIEANZIRE - HfEguxe -1 >

(FRERBRFREINNMMNAMBEBTIRERERE) BIES
(AHEEL REER] » BIETIISE : -1 » IR
FWEZEHEMREMIIEINKEIT - INRINE RIS ER AL
EE ) RAEZHINES  IBEERBEUNZIREE
B EOENLGER ? RRELEFBNVMRABEZIZES - BB
EEERBTE  KEBE -

4. THERFRUS Model BIT #iIRECEIZER » FEEBIREHENES
BRI - I REMMNEZ IR ERERTEMETERAVERRERE
2EHE  TBHEREZIXEEHE - HIUNESSEEAF1992 &F
Z5]2ZBITY  JIA Tin accordance with the laws and regulations |
ZXF  HEZEENERETEENEABRERZIRE » TREER
BEREBEMMREZIRE - EHmE T RMERZERX T - DIBGLEHE
KM ERBLUSENTABIERE 22 - ERZIKERIPERE  ©

FHEREREZRE  EMEBENEREAMNIGREREZE

10 <BERSEEFRAR1992 F255]ZBIT>
"[Tlhe term "investment" designates all categories of assets invested, after
the coming into force of the present agreement, by a natural or legal person,
including the Government of a Contracting Party, on the territory of the
other Contracting Party, in accordance with the laws and regulations of the

aforementioned party."
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T 25%&tT (industrial designs) ~ BZEf2F (trade secrets) ~ &
Fe5tT (know-how) ~ HMIEHER (geographical indication)

B2 (goodwill) FHERSRIEE

(6) FUARSREZKVIRERZ MR ~ BFOISVAFEHES - BIZNERED - 1818
IR RARBIRETE -

2. BT BITHERE LISE (1) XS (6)EZMELES - fI20 <
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I EERIFTEETAIBITEZE - HBENRIOm IBRER]

FERPRHE ) MTE - WRFAIE - BERIEEAREGREMZE [ZEE
E) W MEF—E&EE] - FINEERAES - TR « FHE - £R
B~ BEHT - BRE - FHIE - BhhnSEEs] R EREH
BREZER  BIRALL - 1R%E - BL NMREHIBUER ) 30 MTEREK
RS ) FE - RIBETVEEEEE - HILEE (HENEREIRER?
E) BIRRER I—ERREETS —BIKEE AR SREZET
BE -
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2. WEFHAZEE Z BIAIR K S BUIEIISUREE - E (PERBHEEZS

RANEREFERFERE) B SIRERERS e ERZE
EEXEEAFOBIOBERTESRZEHZIRE - BRUREE &
BREZBIRESHF -1 > WEERTE TITEENEENEE 2
I - SR EMEIZ TR NMNEB AT -

3. BB3T,ZUS Model BITEESHBIAYIRIREZERIMEERZ - IREA

EEEHSATE - UREEEHMTEIEIBRTBREERZIINE © i1
THREERBINEMEE » NERZEERBERNDNMEES - 13
RBEAREZIRE -

(R) FrEZ=Hl

1. RIEHZEERBITEENIERT] - ZEBIT SMEER  BVED
MEZLER - [FTHE BERAERELCNZELHEENERS > M
Mzl RAERENEE DIREES » A2XRIFESDLEES - Al
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REBREAAL - ATEEBMERBERTEBERE - 688
BIAZ % @ MEEATAE - IRSOABI v. Senegal'—Z=EMH » &
EMSHERE > I&ERE -

(7X) BNEERIRECHIR « FFSFETE

BRRAIEFRVERKEPE R FEIRE AR - #UE « FFIFHEE
LU RER - EFEFMKAIERE - MUWEREBRENE - TBAHER
[ECEE - EREBUEHETREEABREZIEE - fKUS Model BITHJ
512 - FREEMEEEPUATZEN R FEF T EEAZEFNEER
ENSEEME - BAFEAMKEBEPUAL AR S ERN AEAERE - R
ZEHUE ~ FTOIF R ERTIEZ KA -

K EMmES » MANBRITRINEAEARILDT - BUSHEEIR
Bad > WRERHIREHL - RISt HERIBR IR HER
BMIKRE » SAHERE - RENSNSEIEREEZ -

REBTIEESE - US Model BITSSHRMIEESRET » IENBIEEIATIT
PIEFFAFTRZHIREWETE © HIEl » NEIRE AR —TIZZZHILIRERE
138750 - EBEHIERIGER - Y IRE BRI HBEMBIRE - BLELZ
RERRDRPTIZEEEN - SAMBFTRZHIRERZTIERNITEZIE
7 BIFARENERZIRE °

1"

Société Ouest Africaine des Bétons Industriels v. Senegal (ICSID Case No.
ARB/82/1), paras.165 & 168
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118 - FRESEEMZE[URBAMB DZFTFRK > MIUMEE - 5
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REBEER - NESBRUIFRAELENMAREEREEAR - HEE
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EFLE -
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BRI BEFMRREESEAIREER  NEINRL I ER
A - BiDEERE HRERIIIER - EIEEABRE - 812 « 8E - T8
ERMRAZEMBERE (FIZIEE - IKIFE - B - B&8) - I9MA
REBEKREES - AT R » FTREMERER - THRIREE - Y8
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BATREEERUS Model BITEEMBRMEFZBIT » DMERE 2
& IiERUS Model BITESEEHIERE -

1. BEEZ - ERSREREZFEK

YNRIATIE - US Model BITFLIBLEEZS - EREFRIBITBIEES
REEMEZIKRE » (RIRERDBE » RREEREBZIRHESF (UIRE
HARR ~ REYHR) - MHERIRLE > B0 BITRIRREU=FRHIENMRE -
XESDBITHIL =FRIERESRHINRE » BX=FZRIEHRT
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FEEIZBIT) - MENESEBREE  RRESNEWWRFEIHE
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ELZREE -
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34 | BERERE-OVEE

BEARE - HRETWMBZEEK - TRAERIEN - TEEENEL
MRS PR - MEVBEERIRNER < —HE - EERMEEREZ
BRI -

2. ARSI RITELZ A RIE

BRIRUS Model BIT » =BG HIE=5E] 2 EBIXE R E i
IBI0MYEE - BRFESHHE R E MEIRFE AT E 2 BEEKIE - TNEIREZIH
EZIRE - $PAUS Model BITARBAIIEAAX » BiFEEMIEE—RYERE
WS HEEER -

US Model BITHIZE—fRIELUATEEANS D » (FRIREALT
ZISI e it - WIRATEHATUBEABDREMES » 1INEETH
EERE NZKE - [ —RIstAEEEERREMTEEFLGRMN -

EHEE—RE - B RABNEBESRIUERBEREBK
B8 - MAENEIHBEREEYSRBRZATEZEE - AIRTEA
BRENE - SMRSHEZEE - FRBEEASERTEEBEM
HATFTEITZEERA » MREARRSERZHFTEZEE - &
BATBLUERECEER - BULBERTSEEBERKE - At
US Model BITIREZFRE » BLAMBEEREZRR « BERERES
RERRBECSE » WIKAEERYENS -

IEEWESBITHIERE - TR ERE TREE - ERIBH S
TEBIA B RIR S - T2 BERBITZREST °

12 <Z£F32005 FEEETZBIT 52 —>
"For purpose of this Treaty, claims to payment that are immediately due and
result from the sale of goods and services are not investments."
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1. BRI FIER

(1) Salini Construtorri S.P.A. and ltalstrade S.P.A. v. Morocco

SaliniZ2 Z ICSIDMEER X EPEE D - IKR—ARBER - IREPT
FEE IR BIRER BT - —EZHITHR - IRRIEEFZR
% MIKIEERRIE/N4Y(Convention on the Settlement of Investment
Disputes Between States and Nationals of Other States)ZF= - i&
OB —IEEH— TEMEEEREREMER ° - e
HF¥ISaliniZE 2 B HIFEZICSIDEMSHY 3T —ERFET] - FF2ICSID
EHFHPU : (NNEZZEF ~ 2)—EZLHITHR ~ 3)RIEBEFEZR
b= DUR@)EI TR B RREFTER - (FRBEREIEE" -

>g|

(2) Helnan International Hotel A/S v. The Arab Republic of Egypt '®

ICSIDIREEEER A » IREWERERENHRE « BEMIE - IRER
%~ BERAUREMIESETEEASRE® - Z%H > 2652
EERERE - REMEEERWE - MASREETRIELUEBREREE

13

14

15

16

Helnan International Hotel A/S v. The Arab Republic of Egypt (ICSID Case No.
ARB/05/19, 2008), paras. 50-52.

Saipem S.p.A. v. The People's Republic of Bangladesh, ICSID Case
No. ARB/05/07 (Bangladesh-Italy BIT), Decision on Jurisdiction and
Recommendation on Provisional Measures, 21 March 2007, para. 99.

Helnan International Hotel A/S v. The Arab Republic of Egypt (ICSID Case No.
ARB/05/19, 2008), rendered on July3, 2008.

Id. at para.77. "[A]n investment is a project that "must show a certain duration,
a regularity of profit and return, an element of risk, a substantial commitment,
and a significant contribution to the host state's development"
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(3) Malaysian Historical Salvors Sdn, Bhd v. Malaysia'®

ICSID & EEZR RE ) ZRER FESEHBETFH)
(fact-specific and holistic assessment) 7Z3EZREZFBE ° LA » NS
RESETH [Salini B2 A NEIMEECEEREBIER ) —I8E
HHEEF - HRRRE KA BB BT ERIZ R EIRE C AR B
B o RRUMLE—2K » Bftt )\ EUISREREIEE L SHRREBEIE I 5K
BERRIIREERZN - MERRRARYIERE EERR - BRIBEET
EBERSIVRMEIE - BERESZHERER - MIFLL [Salini 224 )
RIE—EKE -

ARNEIREES

17
18

Id. at para. 78.

Malaysian Historical Salvors, SDN, BHD v. Malaysia, ICSID Case No.
ARB/05/10 (Malaysia-United Kingdom BIT), Decision on Jurisdiction, May 17
2007.



(1) Canada Cattlemen for Fair Trade(CCFT) v. United States of America'®

AEMBEDR - BILEZEHESHE (North American Free
Trade Agreement » DTSR TNAFTA] ) SB1139REZEITE11011K5E
(b) ~ ()FAX E - BLE 11011555 (a)FRERZ » NAFTABFEIS SE1ME 28
FRECEIPRIERS RPFHBIRNZIRE | - BEZ » NAFTASNMEZR
FEHSRMRIPRNRNEREZIREETE - NESHIIRBEIRES -
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EREE  ESREETTAEBNOUREN » NEEREBNAFTASE11
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(2) Bayview Irrigation District et al. v. United Mexican States *°

MBESITIED - #HANAFTAE13MFERIIRE » WRANE
£ NEIRE)] - ENAFTARNMERR NEEZE) - mIF TAEE
BE] - BEOAHEM - NAFTAZSMESZE LW NEIKE | 1H6E
BEREREE IAEKREAL HE MR ARIREAZKRE] -
It - RFEREN EMEAGNZRBERE - HEM THAREE ) mIE

[AERE ) RERER - ZEROEREBR [NRIKE) - HEESR
REEZENEER > RPREAREKRESZEMMBRATHIE ~ B2
BEEATRE - MIFZHBBUATRER - @FEE TAERE] -

19

20

Canadian Cattlemen for Fair Trade v. United States of America, Award on
Jurisdiction, UNCITRAL, Jan. 28, 2008.
Bayview lIrrigation District v. United Mexican States, ICSID Case No.
ARB(AF)05/01, Award, June 19, 2007.
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Salini Construtorri S.P.A. and Italstrade S.P.A. v. Morocco *'
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Salini Constructorri S.P.A. and lItalstrade S.P.A. v. Kingdom of Morocco, ICSID
Case No. ARB/00/4, Decision on Jurisdiction, July 23, 2001.
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Bayview Irrigation District et al. v. United Mexican State *

AEMBEE SR RNEBGTENAFTASE 113918 B (9) N EE 2 I EE
o fE/REERERKE - RSB M MEEERYZ BE -

22

23

Methanex Corporation v. United States of America, ICSID Case, Preliminary
Award on Jurisdiction and Admissibility, August 7, 2002.

Bayview lIrrigation District v. United Mexican States, ICSID Case No.
ARB(AF)05/01, Award, June 19, 2007.
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1. US Model BIT :

Article 1: Definitions

For purposes of this Treaty:

"enterprise™ means any entity constituted or organized under applicable

law, whether or not for profit, and whether privately or governmentally

owned or controlled, including a corporation, trust, partnership, sole

proprietorship, joint venture, association, or similar organization; and a

branch of an enterprise.

"investor of a Party” means a Party or state enterprise thereof, or a

national or an enterprise of a Party, that attempts to make, is making,

or has made an investment in the territory of the other Party; provided,

however, that a natural person who is a dual national shall be deemed to

be exclusively a national of the State of his or her dominant and effective

nationality.

"national” means:

(a) for the United States, a natural person who is a national of the United
States as defined in Title Il of the Immigration and Nationality Act; and

(b) for [Country], [ 1.
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RAEEZERY -

(2) TIRE AL RIETIEE « [EEETERMISHEBRREZ —T5BEMR
UNE'E =X

(a) MEAEANRZRBETSE » fRig:

() EBEHARFECERA R

(i) KEARERATRUENEAREMETERE - TRESGUENR
BH > AEERMAE > IEFEECUAT - EX a8 -BE -8
&~ 11 - HEEENEES -

(b) EEERRARIBE /oA - Rl

(i) BE=2E8AREBDZEAAN R

(i) IKEEERATER I EASEMITAER » NREEEUENR
B > SBRTWAFTE » I8FRENAT G -a8 - BE -58 - #
- HEFENEERS -

S52E0 FREEERY

BITZERERRIE MREAL R IRE ] » AIEHERFERRERERZE
% > WP RELEZER - BEREENEET - WRBITHRFLBEES - 15
RO BERTERLENBEERES S - REHESEBICEEREHER -
EiSERIURISFEEEFTRAI215 - WIHBRESE ~ SHAFBEPTRE -
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P

380

R D HiES

(=) B&

1.

TRFERDE MHUE—TSZIKEAN] - BiEE ~ [EERESIER
HERIERMRTSIRAEITIREZ IS —T5 ~ BT « BRWESE -

. BHBIARIRKREBAZESR - LEAANS @ RIEHEERLAEENS

BRRBDE > BIENRE » MEUCRBPXEEEHFERBZEZE « XA
BEARAUAZAME - BIRIEKEENEAAERATERIISHEZIAEA
KEMMEATERE - B mERGUERNRER - IVNREEEARTA
ZIEEN

. US Model BITE1ERERKRIEEAZESE - LBEAAMEESHBIANE

[ TRXEEEEEIIBERNERE » LTLUEE - BMEFER
AIREFEYIEN IR - BT SEEEZRBEZEEN - aHBIAG
2 IBRADNZATNE » BT BEX3ISEEHBIARTREBXAY D
RE Z5 - EFEIIEE -

(Z) BRARZES

FEERATEF] ZEEREMERR - ARIREAZTRE » SEU

Mnational] (BIR) FEEEZE< > » US Model BIT INEZE R (national)
BSEELZ MEESA BoER  BRKESBEZERFELRE - @it
US Model BIT 2B RFRIEEBRBREREFEEE =K TEELHE -

24 Y1991 Austria-Korea BIT, 1995 Greece-Korea BIT, 2000 Mexico-Korea BIT,
2002 Japan-Korea BIT, 2003 Netherlands-Korea BITS °
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KB RREE R ERIIMEREFEERZ - FINISEBAEESEBIA :
A REEER - IEBRANARRNEMABEZE - 22X
B RIBERE - JEZRINAEBEMEIIRRBERENT -

(1) Tnationall - [nationalityl

FEEMEREFRFT IR IRBE - #BAZEITZLL Mnational ] ([
E) =X lnatural persons having the nationality of--- (BEEEN%E
ZBERAN) 1| EERLZ °

(2) Tresidentl -~ [permanent resident]

BEBARBFINERERBED - B4EREER Mresident) (F
E) 5% Mpermanent resident] (GKABE) 2FE (T (&
=]1) HABRRFKREEHFREREBHE > HERKEAT
Ipermanent resident] E& lcitizen] - [resident] —fREI=
ERERZEEZA - B TEB ] N EF) FEUSMET - K
HRERITES  ERLLAE - FREERERRERER - E
BE - MOsEEs IR BREMRIG - BT NSHEBRERS
5% HERRBERREFOEAREDESEIMTEA > B8R
RERGEBER 2k » BERANERIELAEE -

25 BUNEKAREIDE A RESEIE KRRREBRRNERFTINE - HSRF

EREASSWERERTEFTNE - SUHERCERRFEANREE

BEIWESRT - FREDR A iRRNEARNTE—EET - TH
BREERNER -
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(FR=) RENBEEZEETZIHRBEER Mresident]
2% permanent resident |

(BR)
(XAEER) FEE

@R | BESEE) | EREs | ERE
N | AL EZEFBEFHT | 04/09/1990 | "resident” means in respect of any
IEEBEEBIRE relevant place, a person who is a
EEFIRERE resident of that relevant place.
BR | HEIRERERE 02/18/1993 |"inves tor" means : any natural
e[ person who is a citizen or permanent
resident of the relevant places
RS | BIREAILEE S | 04/21/1993 |"resident”: any natural person
WS EMEFaIbEE possessing the permanent
BENALREREE residing in the relevant places in
{EEFRERE accordance with its laws
ENE BHFEESILEEST | 3/18/2005 | "investor” means any natural person,
1B AR 0 B 5T & dE El who is born in and /or is a permanent
E-altHmEEinE resident of a territory and carrying a
BERIRERE passport or any
other identification card/ certificate
of such nature issued by the
competent authorities of that territory,

BRIAR « AAFTEREE

(3) Tcitizen

- lcitizenship.

REIBERETZIRRBER - LB 5 EHBEMER lcitizen) =X
lcitizenship) ZFEE (21 [KRMO)) - EFEERIE > #32 BIT
U FREHEA » ERBSEAR S nationall 2§ [nationality ] » {B{F
F8 Tcitizen] 8% lcitizenship| BBERBIFIKIER » BILDGHE

ERHSLEER -



| E3E BEAZEE |

(R[] HEBEZFHRETZIIRMEER [citizen) 3% [citizenship) FIEEE

ERTE(FP3)

EMEER

R AR

N2 | PENEBERERERE | 12/19/1990 |"Individuals" means physical
persons who according to the law
of each country are considered as
citizens of each country.

B | HSEERERERE 02/18/1993 |"investor" means : any natural

EiEE person who is a citizen or
permanent resident of the relevant
places

ZE | PR BIRERIRRE | 04/30/1996 |Any physical person who is
BE considered as citizen according to

the laws and regulations in either
relevant place.

BV |HERBIRFBESC | 2/1/2010 |Any natural person possessing the
HREBGTIREMER citizenship of Saint Vincent and
ESRERE the Grenadines in accordance with

its...

HA |DERRIfRim=ELEAE | 1/20/2012 | The term "investor" means the
FEARRBEBRE following natural person and
EBERL ~ BERR enterprise that seeks to make, is
FESFRE making, or has made investments

in the Area of the other Side....(b)
with respect to the Association of
East Asian Relations: (i)a natural
person having the citizenship of
Taiwan;...

BRIAR « AAFREREE

1. FRENTE B3RP AZERE THERA AR s BAE A » NDBIZKARA [citizen
B FK7IFEEE la natural person having the nationality of--- ] ° %
& H BIA BIEEHEREZE (nationality) » MERRIR - TN E
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w2 T'AR | (citizen) » BAR Tcitizen] & [nationall » —f%1IR#%

RBEPTEFULMESRES - BESRIEEARESZ -

. IBEBPERIMS > Mnational ] fRIEHREICZEE - —MRMERR5%E

BEIRRBEZREES ; lcitizen] BIR TRR1 > RIEEW
"t AZEREESCHERBERY mMERELMI B TR
R ZBSR TEE] &E - MREAER - mERILMBEE
£, —RME » BELLARZBRIIRERBERS °

CHARCHUSRERBBREMIEEEZREANEER]) - EHE

PEFEES BRDETIRE - BRYERRBEIIREA B
EMBZEAR - BNRIAT > REBERFTZRRBEH » B5
B EIMER [citizen] 3X [citizenshipl FTEXRE A » BHETHAE
EXHRREADEETZIRRBE » IRERA lcitizen) BIRFERE
ANDREFH LFTER - 1R lcitizen) —FJE2 Tnationality ] #& L
DEZEE - BEEER lcitizen) ZEEAEBMEE - BELLNAERR
lcitizen ) ZFIEE » BT EBMMERIETE Mcitizen) ZES
RABER » WFZMABRPEEHE -

MOARERFEZ - REEGENSETNANTRAZAEHEE Y
B > HERREREBZASRBE NZEERD - REEREEH
i - ZEMEFERMERARE - RAEHER - UERERSEEZTE

S2IBFABIBFAE - THERBERER _THE » BIRAREZE  [RE

mﬁ?iﬁf%ﬂﬂ’%%ﬁm_%ﬂ CER_T =S BIRARRECE)  AREER
EBTFRRE - THERBEER > Fm_1T5K  REEESEEREEEN - B
REKREE - |



BB REAZEE |

MEEEXREELHER - WRHETREZI BN - 9EFRS
HEERMEHMNERZ - UEIEBRESR  SEICARMEME

28
LEE o

(=) BEEFEEE

1. TR ERFEERERIAEEMERRI EEFEZENRA - US Model
BITI ARMEKBE—DIRIE - BRUERARFEBMIVEESEEZ
BEARATEER - NITERZERFEZA » BFERARIERE - T
2 BHEERAIBEZEYENZIRE - B HBIAFRRIZ ¥ FERE
EFKIE » US Model BITHREIREE L BEEMFES - WKHEREE
BREIEEVERERIIZER  EREBECER  ITNMEERERS
—ECEER - IR CRENER—ECEE - MANSBERS—EZ
EH5E - FAMUS Model BITIRFLAEE TEE « BREFE BiE—F
BRRE -

2. ZEFPRIEARE (Iran-U.S. Claims Tribunal) ER5EA-185 RS
LE—IRAI > AR - REEESAZTEBUEER - BZE8E
Rz > BIEZESAZER ~ Mzl ~ REZEE - QHEFEIS
HAPIR EMERR 351 -

3. THERARUS Model BITUIEEENEFERE! - (FREEEFECEHFERE
1R, BEEERERERTE - A—BRADFHEEMHIEES 2 E
7B IRESIHHEIIRAXMECERR - BINSIERSBEZER -
HEEERBFRAHEIER » WNEXHEREMIR1997FREFTZ
EERNERELURNEAIRERESL A - 19MBILE -

2
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() BARALANZA : i3 (enterprise)

1. EBREATREBERALNZIEE A » KELD1ILL Megal entity (person)

2K ljuridical person] 82 - BZBAZNERBEE T #RIEREA
ARRE - R THAIRZERE > B0 ERBAE LU TNEBIDAALR
PIENERS ~ #8i8 Bk  135R © BESFE - ERBEBEIEEFIZH
EFR - BRATN BB RRERECEREND : &8  TEE
e NAENT ~ BoE ~ 1HE - B~ 1758 - B8 - SFEEREO AT
FF - BASIERTIUNAZBEMARERE - Eife S 2/
REERZEERBE  —EHIBEABRNRERSRENRS
IR RIESEEENEL LUSHBEA RIS ZIREMARE -

. US Model BITERGHBIABILL TEZ | —5@732 - MEREZEEKMN

HERE » WEEFIERIATREZEZREIRE - BIF -
(1) Tcorporation] (2F])

ERBIEEREBER T ZEENEMEE - BHIME » REREZE
BEERTZATRVEUERREN > MATMILIKIEBZERE
REQATDRUEFMTERIR » BIEDAREERIIAAT « MAF
EERLZNT » TERKREIACASEHERE -

(2) Ttrusts (S5E)
AERLEEE - ESEEABEEBIIZEAR » BERBET -

EFERBTEBBIIAARE - MRHEZFEAEELBETHE
ZPTBEA -
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(3) Tpartnershipl (&)

KIRENERRE - MBS SEE LA - FEERIEEDD
BRZHEREGBAZRBLADRSE - MEEENED - MERE
REAREEANSE > AIRBREBEFZ AT - GREFHNRIT
EEREARZ RIS ©

(4) Tsole proprietorshipl (B&)

BEBRERBATEBIAAR  BREEERR/E
— - REBEBMARARITIN  AEMRBIREBEES -
BEGRMRBRKREIN] - FELEVEEERVIENRE -

(5) Tjoint venturel (HEEZ)

BESFELUNTIEIREMIL - EIERIBETIEITREEIE—fx

NEEE -
(6) Tassociation] (#tE)
BEESHE DR EEEAMBEEEA » KENILZ T EE

AREBBAENIBBILEAR - EATRAEIAN - BESZER
BIESRBZAET] - BEBREARANZENEBEULR -

(7) Tsimilair organization] ( $B{#BE )

US Model BITEITEZE7RU EES - 2E2HIFRIBEMLEEB IS
REREEEE - MNELREE. REER CHIRZAT - 158
a% - B\/E tEEBERLIMEZES - HaHBIAKERMS -
EEGSCRERFTFEZABIBENE S » _EReEIc BEREMER -
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(8) Tbranch of an enterprise] (3/235))
DRBRZANEEEZ D EE » WHBMERBIDE
A o 7RERERE0 CEF » BEIRITHAEERED R AMEE
EEINFIEPILRG » EBESAET] -

() EXEIFEZRE

1. MEEEEBRFNBR—TSZEERERER - BtUAYERRE
FZEFE - ERZEFERE  SEIDEFITE > ARE=ERE :
(NERIEBEEE ~ Q)EFMBERLIRQ)IEFRIERE - =ERBETS
N IIBEBRLURETREL - DT -

(1) BRI EEE (place of incorporation)

FREAGGZIEFEFTBLIRR YL AR EHERFE < ;20N BB
BB - EFINBER I ERABITIHIE o EEERBER - JF
B =MERERELHELMNE » BlESKHNVE—T52A
BERYIRE » IRHEMRTSETIRE > ERREFEEPTHRIIZ
R —TS = HEEAE o RESE DT EZMAVIEH - UEBIEAR
HIEMEEESE > EESLL MERZENL (denial of benefits)
BRFMEREEERI > HIRE=R2REAEEET - BREMNHR
BRI —SRESE 2 EX T B BEAMRBARERE - US
Model BITEEES HBIABNZR &S]

(2) SEAEEFE#MESE (location of the company's seat/real

seat or principal place of business)

LERR IR IR E BRERE » IREFREPMMRESRE CEHFER
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ERE - EREEEMXIYDRESHIATEMREFZHINFTE
HMEILAR] - IR ERESBHMEIBEEHIE 2T
gt > MEHHILERIBREREAIEE

(3) i=HIZEZE (ownership or control)

LEERFRLAE BRI RRRIER C BERABREFREFR ZE
FERERE - HEELRBEFEREH - THEARTRENEED
BIRYIBHZ T » SEIBINREZ REE -

2. BRENUS Model BITHRERYIEEIRIEAR » W LB IR R IR F/RECE
BN - BEFZBITRIGERICERZE « EAMBEEHIREIZ 5N
TEENFE - BLLBAERTIBITZEASEE - HIULAREESTENR20025F
2851 ZBIT » LIRERE T HHR19985F 255 Z BIT » I9RIEERIIE
BRERERTHIM 2T F/S EFE < FREREE -

3. FE DIE@REMN MR IMrSEEXDEEREEEEHOMAS
B (FREAIERZREREREN M HIETEM - el ELEERGE
EREHEERSHERNRS - BEAEFERERERZE © (ERTHIERE
HFUESR - ZERAK -

EEZEFIE

BHBIARTRKREANHRESGUERRER - US Model BIT TTAZX
I'whether or not for profit - FHEETIR] » NS RERIEE - [
RIECEMIIE - I9RDBHEFEIEZE - NIRRT EURESYE FIME
BWIIRZRENDZAMERE - IFENITBIEEAFNBRZIREINES
ERESEEZA °
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(B) EEZLEE

EHBIABRTRKREANHRILANBFAIBNER ZEZE > US
Model BITINBAX Twhether privately or governmentally owned or
controlled | - FRBFEERFHRTAASNBUSETEEIERIZEZE » 19BRARE
FTf8AYIESE -

SE480 FTEREZENRI

BB ERNFECHEE - 19550 2 Liechtenstein v. Guatemala (Nottebohm
case)Z*' M - WIREIRFENSY! 2 TS B I F5 111/ BX B4 $& 2 Nottebohm »
WMARAEDBERBROUBBRSHE - B ARSZHEVEEER > N
AIERABEEERFENRR » 1ITENRFRELEZES RN - LI ERE
B - AREFENBERAZHESE » URLEE ~ FISAIRRIGRY B IS5
%2 GEENNHEEINNEHR/ERIVARRMAM - ISEEN A LR FEFE
B RRE[FAR  EFELEBREMEEARNBRERSY - BFERIRILE
—SERARLRIE -  ABRUSEZEUYRM > RFEFEETBETE
NRZIRE - At » THREEFKREENEETETENER > WIRHEEFE
RANEFZHEEFEHERMWAR - EHEZOEMREINWAR  SELES
BUDRYERS o

ARAEBAEE R NottebohmERLIISZHHTEMSEE » SBREBHEMA—8E
1373 ~ fRAYIEZE - YR ~ HEAYSES) ~ MAYSENAREIRARAVERE » B
TSN ERIRARIL R LEEMMERAVRGREL - ST ENERRERE
fRAZBIGHY - FLL - BERIISZHHTE BIERNottebohm{TEN X RFE - HAULL

27 Nottebohm Case (second phase), Judgment of April 6th, 1955: |. C. J. Reports
1955, p. 4.
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ERITTH] - BEAE CHIREERFEZIERE - LES AZER ~ flmz il
KEEE - AHEEC2EL R EMEREFFEE > HEES ANEEEXEE
BNE £E - B3 RE > BUHEEES AZEFE - CREMNZRBER
fEFEUS Model BIT 2 ~ B EFE ] BELZSZE -

SR5E0 LEBUAHASR
1. BRAZEFE

HECERERRBEFEES2MR - ZIERE : B TNIEMBEZZ—
&> BREREERFE - — HERRKXIERPEREEER - —  BERRK
WHEFETE > HRXHWBECHRPEREER - = - BERAERERL
M REFIIEOE > KNIFEEFEES - MU - FREE - BIESE—MRB_RZ
RRE » RNAEBIERTWIFZARMEA - THERZ ] °

2. JEARZEIFE

HERTPEFAFRE - [EFEAEAT - EBUEFRER - K
BABAEMBER - WIEFERBIBITEET  fRERBIRNEEZR
g1 - ABMARERGIEIMREBJEMRE : [ HEBUEAMKEFTIRENITZ
AR EHEFE - MBEIRERER -

BB —EE > ERFIEEREBER » IBRAABREERZE
o BoE TAme B RRUESEIRFIS SR ERE BAREE -
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BRI E RE — DITEE

Vaau

&)

45 BFHEE

SH1ET R

1. US Model BIT :

Article 2: Scope and coverage

1.This Treaty applies to measures adopted or maintained by a Party

relating to:

(a) investors of the other Party;

(b) covered investments; and

(c) with respect to Article 8 [Performance Requirement], 12 [Investment
and Environment], and 13 [Investment and Labor], all investments

in the territory of the Party.

. A Party’s obligations under Section A shall apply:

(a) to a state enterprise or other person when it exercises any
regulatory, administrative, or other governmental authority
delegated to it by that Party ££8; and

(b) to the political subdivisions of that Party.

For greater certainty, this Treaty does not bind either Party in relation

to any act or fact that took place or any situation that ceased to exist

before the date of entry into force of this Treaty.’

518 : For greater certainty, government authority that has been

deledgated includes a legislative grant, and a government
order,directive or other action transferring to the state enterprise or
other person, or authorizing the exercise by the state enterprise or
other person of, governmental authority.




BECE i

2. EHBIA:

Sl /AN 3

2. ERBBENR - (E—TIZEREAEMISRIBAKEZITERRZ K
B TERERE -

3. N EMAIREC PHNEEE P - NMESHHREZELEEN -

S52E0 FREEERY

PREEZREERNVERBIEFREEEREHENRRHE T ~ 2N
TR T] - RIREEREMEEHNERRERE » BTl » REE
RIS EMISEE ERYTERETR LM ERATIRINZ I RBEREZES
MEERER - DEREMERBRIMEZIIRT AZEIREFHE - &S
RRERREFREEF MBI AHNNFIE - EEZEME - THEBHE
KRB » DMENEEIGHR P HARINEEMRIE -

R - BPREERE LR » KD RE [EEEKKI PIIES » A
BEEE MIKE] ~ TREA] M MEL) FEENET » —HIIES -
BIEN ENDITESE
(—) EEnR Ti&iE) 2EHE

US Model BITEE2{EES

1. BRI ZEE - BEEREREERZENR » RE MBISREA
R TRE | HEZ AN
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2. FRITEHERSEIEZ 88 - BB FRRET ~ BIESE S - 7S
TN EEMRABREINNIE T Z B » LURKHFHIBIFRIENNT « 7SS ER
FTEMRE MRIEFFEITHMEN ) BEFRZITR - iSFEITEAEDHE
EFERNITERENDZIER - fMABEBREEE -

3. BE—HEEE > fR2012FHTEIEZUS Model BIT » FiFlitZ 1%
1 =l FNBETRISINLAEREE - IRERE - [ ZREERBEU
TDARRE ~ BN ~ (TBISESNHERESURENME N FREEE
AR ATFISNZBTIRE - |mE 2 - BRANSIVERSINIFE
2 BB ENERAA T - TVEZESection A T2 IRKIFREITER -

HEBAFREI LB RERE - LURIOEATEEIZEHBIA - Bl
REBRARRBELZ B BT - IR TTPLEEERE ) FTRZBIERE
BREBEHEINUES -

(Z) FERS MBS =220

1. S—ESZEWNERFRR > 73 W] ZFRE - E]EUS Model BIT
FE21(REIIBRAHBIASE261%E218 ~ FI3IBEZETEERY - TIERAR
EE R E L YR IGEL - NPT E 15 ERTER Pt = B3R
BB » WREZSAHMELRE -

2. US Model BITEE2REFEIIERE - DpENERRPHBEEREIZIT
B MAERRBEEMEREEILZ ER]  ERRHEmELE
BIZ SinEnRHmENNE

3. US Model BITHYREETS TVEA RN PR IR E B IR Z A BTG © DAEE



EYEAZ R A DafR1998F 2251 ZBITARAI » fRIRE [AHE . BRARE
BELEMBIRER R ZHBERE » ENERRENREABEEMES
BRI ESPIH ] ("This agreement shall apply to all investments,
prior to as well as after its entry into force, but shall not apply to any
dispute concerning investments which was settled before its entry
into force") - IRIEEFTREIL - EEAEEIRUS Model BITZFE
wRE - B8 IBEEMEIERINEEEFEIRERTREZE’ - I
HBRXGE BN HpEEMEIZEREIIRENSH ) SIAEREE (EHF
BRISBELEMRIEFRZPHE) - WELZ - MBRREEBAEER
ZX s US Model BIT/HZE 2 EEE#R7E -

. B EHBIASE261R5E21A ~ SBIIHAIRE - EEHBIALREAET » (F—702
BB AT BRI ERPTR IR BB RE A - R
ERMAET T84 =X TEETE) 22k - BISFRARZEATNE » S
EETTHRUS Model BITEER PR & RRVAREE TN

. EBITRARS MB5230001 ZAREET5TN
SRHESLBEARBEEVRIZKE » IIEERRBE

ERERATEITZRE - I ABERMRK NI - BIREZRFI S8

REMEE » AR TR -

(1) EBERREMERIIRE -

HWE I SHEEERIREERERE —IIRE | - PIFREMEIN
BEA (PINEBHEREFIZRERE) - IMEE—SHE 5
ENBEREEEMEIRSEE M) & (BIMIBEMEFAR - &
AINERREIZ R ERRE) - LUE—SIRMEFERHE -
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(2) BRIREMAIRTEZKE  IETNERREMUR S HENCHE
TEZ P
EERE O INRIMEEBRENRIES R ES RN » LUB
DREMRPIHEREEREER - RELERETTNE T
RHEE - FIZNFRERES AR - BEHT - BiEW - BHEIE - f8L
Imoe ~ MESHL - ENE - HAFEERFIZIRERE °

(3) SERREMBIEATEZIRE - ERERRERUAEERES (EE
EE
B0 B TIRE R ET 2 IR E RE -
(4) SERREREIRATEZIRE - BRBIETERES -

LEREREE TSNS BRI EHERBEZ - HIZNFREELRTIN
W~ FEARPEE: ~ BFE ~ ERAEE - =E - ERLED ~ ZHEN
JOSHEPTAIE ~ B « EXHREFEEEIZIRERE ©

(5) FRBZWAFIURE -

PIZNIXNEN R EAEAIERE ~ BHI=E ~ EERK ~ BHIEFEERE]
IREWME - ERE LS EESE -

fra Lt - IELIRREEEFCEERERE - SERAH(2)
BIRERL  ERRENFIRZKRE - BHRENRIEREZS
i - BB EER G mEREREREELAEEEBREREL
BRI WEMFRMERE - BISFSEREMEIRIFELE -



SH4EN  AHRAZHI

(—) BIESEEZRTE
Salini Construtorri S.P.A. and Italstrade S.P.A. v. Morocco®®

AERPBETHEINERCERNADESEZEBSIEHIEESE » {Hi5E
& (Structural) EEIEEE (Functional) MSELIA - ZEBIGEEESE
RPATKRMEFRIL ~ EEMEBUTEE PSR > UREHES
SHEHEE » WEHADEERBRZASRE TR L EITHEBRRA
MP2EBEEE  UBEELIZEBRIBEMEEFZE (State
Company) °

IEFEIBEMS - ADMZIEBHMATAABIRAST - (BANHEESAYEIEER
FIRI80% » BEENESENERE T 2RERIHE (RIEATHY
EER) \BWER  QEISRFNNEBRIIEERN - IR2RE
NEHIEER - MIKIIEEETME - (CADMEETEL > A SIRBFIHER
ERSINNREZHASERARER LIF - tNEBEME - ADMIREES
SHIEE S - ARBEBSFHNTEERIEARTR (acting in the name

of the Kingdom of Morocco) °

(D) AREEERBHEEMNAIMEFHRSTERAKREGER - IGHR
BA 7

28 Salini Constructorri S.P.A. and ltalstrade S.P.A. v. Kingdom of Morocco, ICSID
Case No. ARB/00/4, Decision on Jurisdiction, July 23, 2001.
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1. Walter Bau AG v. Kingdom of Thailand *

(N [REFER » 2002F ERBITE10RRIRED [ i#h 3 B2 {th 75 #F
KR E A2 PR *° - BEREBEERE (Permanent Court of
International Justice, PCIJ) f£192458H30HMavrommatis
Palestine Concessions—% (LANEETE [MavrommatisZ | *')
FREBA - BRIFMIRKIN ETEIEIRFAE SRR RBISURE » [RIE
BEREMR IR AR AT 2 BRI MU BRERKNENRFIZRE - R
BHERKMavrommatisZEE - SFZEIREE] EBITZ EFEERN
5 > 191805 2 BRI SR BB B S A SRS A E BRI » MRS
REEEBIFRPIRBEIREBERE - BURRERBESRZE

BEAE -

(2) FEEREEE LHESHINZEEEZ TR - REFBE20025F
BZBITE10RIRFMEBEIS I Z EEREMSS BN
EEBIRFZPHE - BEARBIR2002F HER SRR EZIFRNT
BEAR2002FHEEMBIABZ RE] » EWLEXRBLGRE

Walter Bau AG v. Kingdom of Thailand, ICSID Arbitration Case No. ARB/05/8,
Award rendered on July 1, 2009.

Article 10 (Settlement of Disputes between a Contracting Party and an
Investor)

"(1) Disputes concerning investments between a Contracting Party and an

investor of the other Contracting Party should as far as possible be settled

amicably between the parties in dispute---"

Mavrommatis Palestine Concessions Case (Greece v. United Kingdom), PCIJ,
Judgment of 30 August 1924, Series A, No. 2.

Id. at para. 9.10.

Id. at para. 9.12.



REESIEENEIEELE S B SHHRBEE A KIEEMN
B> MRENEMBEENARIFTRENSHERIEERES -
[REFTIRHZ MavrommatisZE 8 SRR U IGRAU P B BRI IR TR I E
HEFRFIEIRE - RBERETIRIREIANEIR - ERASE
MEBECRE - BESIARNSHRIGERCERERSSRREE
BizE  BER=HESERARRBAE > BEHEEERAZR B
IR EHRREB NHRIEREIIERR® -

2. Mondev International Ltd v. United States *

EEMBENDBRERETHEENER  TEERBELE
5> WS HEHN RN R S EERAZE SRR EEERZRIGR
EREMILZKIEY o b9 » MondevERMFRERR » BEEWANZ
FEHBTR - EETEHRYEREXEDENREEHBEIEL » 158
LEIIRVEREREO—ERELE MR E BN EHITR™ -

3. 2R CRIBERE  WREERERERRASIRE 27 ]
RN - SN BREERPENEE R ERELEIRINTECFHEH
BAR (RESSIL—HBES » AINEEFTI0K - FAFGe ~ &
B~ =AM F=E > EREED - SHEN  OSHIRRHE ~ 5
0 BEXRFEEIIZKRERE) - BELENSHMREBRAENEIE
BEC P - BFER - MR T HESHE - EFEIGREEMBESTEE

34
35
36

37
38

Id. at paras. 9.68-9.69.

Id. at para. 9.70.

Mondev International v. United States, ICSID Case ARB(AF) 99/2, Award
rendered on 11 October,2002

Id. at para. 68.

Id. at para. 70.

69
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EREMER - BSEEHBIASE26fREIIRZREB O - BT
KRB LEVRIBECPHUERE PN - ESERREBEH
s LIEHRHE -

(=) BEEMAIZ BRSBTS AL ?

1. Walter Bau AG v. Kingdom of Thailand *°

1) MMBEEEREZKIERSociété Générale v The Dominican

RepublicZ* - ZRHAES g » BRI PHERBRRGZE
BETNEMRCRIZIIRNES - BHIKRER [RTEERFE
RiITREER ~ RRE - f8lF) KRBT TREENENDER
IR REMMISRITRINAZEZ TEEM -

(2) RARESITE - Société GénéraleZ=MEER BRI DITREIBH

BRSO RETMBRURKY 2 ER - BUR—RIIBiEaE—BZ1T
73 RIEFRIRKE R BRI IER (FIA0ZFE HUNE R
HUZIBER) » BTSRRI SESSRNAZE - MBELIES]
Tecmed v MexicoR*2 R » @B [RBEETAITRESERS
PNRRERIER » BEZERBERBELENERE - BEHRRM
pANNE

39

40

41

42
43

Walter
Award

Bau AG v. Kingdom of Thailand, ICSID Arbitration Case No. ARB/05/8,
rendered on July 1, 2009.

Société Générale v The Dominican Republic, UNCITRAL Arbitration, Decision
on Jurisdiction of 18 September 2008.

Id. at p

ara. 9.85.

Tecmed v Mexico, ICSID Case ARB (AF) 00/2, Award of 19 May 2003.

Id. at p

ara. 9.55.
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(3) 2EJSociété GénéraleRMBEREE - BEE—RITRRIGE
E% > RBEEMNEBAMEFERZIBY - TiSREITIRMA
Z8 > NEBEEERR—RIEOMEEBERITRIES &
MEBMHEREBERZER - ALt > PEEHBERE LI
PR 2004 F HEE MBI EZITRIEM - BIDIS2E Société
Géneralex( 2 RE# - IS ENEMEWEE -

2. Rolnvest Co UK v. Russian Federation *°

(1) BRIRESRolnvest Co UKIR2004F 11 BB AKRDET - WS
L FEHTAH/A T OA0 NK Yukos Oil Company (DA TRE#E
MYukosl ) PTETTZ—ESRRFFOMTSTFEE - EERME
ECEFREHE A - MEERR » TEBRREBITER KSR
FEEZ1T4 (BlYukosEEZEEYNGZHEBURKERTEMEES
BE)  I98ERFESMSYukosiRE 2% » MBERRESIRER
ZAIERITR (ETHESRFBSPMEEZRBFBEMETST) - N
BARPEEY C ITRAB LR - HIRREZTREBTEET -

(2) RItE > HEEERR - BT HEMREE S ERAHBITERRSLIE
BEBEABMDETRER - HRESZREBNIES - BUHRER
EEITIRER > WERVRIBERITR— R AGEE -

44
45

46

Id. at para. 9.91.

Rolnvest Co UK v Russian Federation, SCC Case No 075/2009; IIC 471,
Award rendered on September 12, 2010.

Id. at paras. 405-408.
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S55E0 LEBUEAAZRE

(=)

(=2

(=)

RAAS TERITSRHERFIEMC TR ESR » #HINNERIFTESIZIRER
EZRIERTE - HEUS Model BITE21RE2IBRHMIGERENS
RROIRTE - AU EE TR - (DRSSEE -

FRIBERE LESHEIARRAR ZFTEIED ) UR THES
X ZEE - FIBHNZFETEIEN » DEKRBERERITHNEFEAS
1615 = TS ROERGEERZ —8D - ETREEBE
AHE - IEIBE - BERFEREIRKEBEASTLZ » WHEHFLQ
WRHER - F-IBEENMFTER - REENEN - BITBIRRESZY
2o 1 BEZ  TBISRSHRAERZRE - ISEBERN—FIDEA
REEEXNEANFIE - FIAIFRERYBIRMFEIRETZEEE L - MEA]
HRERRESRQENELBIATEZIER » BIEHIRMNISZIX
BAFTRELZ B - ARAEUS Model BITHERFEET - WEER
SRR ABTEBAREREZ REBEHBEA -

ERABRESE  (KRESEEIRESEIIFRTE : [NEFTBEES
EUE : — -~ RBEERESE - — « (KSEEBIERIEZRTE » AN
FEARGERES - KQATPEZHRTE > HIFEARGERE - X
REABEEDZATE - HENAGERKE » 5]BENE - IKER
E1 » IEZSR - flidSalini Construtorri S.PA. and ltalstrade S.PA. v.
MoroccofPEZ=RIZLA MEHBE ) (KRAATRIL ~ sEHMERERNFEEA
BVFFARLEAI - IRBESEZRVIEFIEE) R TIeE]) (57
FPETERRFEF2ERR) 1 BESOBREESEY - MBS

2% -

47 Salini Constructorri S.P.A. and ltalstrade S.P.A. v. Kingdom of Morocco, ICSID
Case No. ARB/00/4, Decision on Jurisdiction, July 23, 2001, paras. 31-33.
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SH1ET R

1. US Model BIT :

Article 3: National Treatment

1. Each Party shall accord to investors of the other Party treatment no
less favorable than that it accords, in like circumstances, to its own
investors with respect to the establishment, acquisition, expansion,
management, conduct, operation, and sale or other disposition of
investments in its territory.

2. Each Party shall accord to covered investments treatment no less
favorable than that it accords, in like circumstances, to investments
in its territory of its own investors with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or
other disposition of investments.

3. The treatment to be accorded by a Party under paragraphs 1 and 2
means, with respect to a regional level of government, treatment no
less favorable than the treatment accorded, in like circumstances,
by that regional level of government to natural persons resident in
and enterprises constituted under the laws of other regional levels of
government of the Party of which it forms a part, and to their respective

investments.




2. 5HBIA:

E=1F

1. F—ISREAREIKREBEMITHRBANZERIREES - IR NER
TR E AR EEREE R THZEIZ 58 -

2. EEE—IZRTE - EF TRIE—TSBERMISREAZIREEEET
BHREANEN  BFERNBHTNSEE DRIBESRAHREREZS
REAREZEFS -

62801 FHEERRY

BREBENREENETIECEMUBMISZRES - BUSEZHMT
BN EEMERZFE > (ZRETUEZRIRSEBEFEERER - Hla0
1994 FRAMRBE BB E (General Agreement on Tariffs and Trade » AT
8 FTGATT 19941 ) -~ IRFBESHRHE (General Agreement on Trade in
Services » AT TGATS) ) F - XB L > IEREBITHEZ NIIRRE!
Fi7R 2885t -

SB3EN IR DTTRES

(—) REHBRN

1. FRERGBAVREETIIN - 1R#E TUNCTAD, Bilateral Investment
Treaties 1995-2006:Trends in Investment Rulemaking] —& 2%
B, KEO2R=8 : (1)BERGFEEN : Q)BERTEMEN -
BRERARIKERIIBEE  REXVUMEBERSBEZEA : 3)8
BRGBGRN - BEARKREATRERIIAIEERITER I FEE

75
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| EBRERE-DTEE |

EBMNEH > HERRGS - BERDEREREERTE - 18 -

EETMEEMERIEMAREEIZBITH - FLTELEREHEHAE—E2

KREME BERRGEAR - IR FEISEIBITZMIE - 2
EOUKRERFE - ERCHONOERZERGTEZSH

BREFRELOINRNZBERERIURZRE - MIFLIREEHEAVE
i KEBDEIRZFESTZBIT BISILAEE - LARAVARSEETS TN - ERREL
AEMER MKEBIPERESEARTRIFZNBEKRE ] » OET
EBITHRIIRERIE - HIAIERFEATESREE2002F #5512 BIT » HAEE3
BREAARERNBZ -

E(E)EIRIEOR - BETFAFILER [REHPHEECERR
WRFABRE | WEEXT FERBEARGEZER - TIRR
BRITHRAVIRE -

. fi£ US Model BIT %3256 1 18 ~ 28 2 IEEiGH BIA 191REIIREZ

T (with respect to the establishment of investment) TR » EL{REF%
AOILEE (3) 388 - MBI MIRERIIAT) M MRERIZ ) 19BERS
BZER - IEREETE RN ARERIRERIPEER AR CRHIHESE
B LR 19TEEERFIRRE -

"1. Each contracting Party shall accord in its territory to investments made in
accordance with its laws by investors of the other Contracting Party treatment
no less favorable than that it accords to investments of its own investors or to

investments of investors of any third State, whichever is more favorable."



(D) BE=

1. FREBIRGFBZRTE - SHBIASEIFRELUS Model BITEE3RE
@ HRBIE—DREAREREEMISRIBAZHEEE TIREF
g1 - IEERMERAZER - MKIEEHEBIASE2(REIIE > %
BEE ) BEREIRI W - B7e - &5E - BI1E - #5E - £~
e ~ HENEMED - ElNZEEEEEEUS Model BITE315REE 11818
@ > “EFRERFEIDERRIRERIMER - ERE LIRS
EFREERANEEANEEDRERE -

2. R_HERKRE TNMISREE) FXFR > LIEERITIIN » BREL
VUK EERARBRFEIRE - BELZ » BERISOINTITZEE
518 > [RE| DERRTEMRVBEMSPRZIRE - BEEERIISN
T RAI ERFERNCRERTZERTFEZRE

3. NE&ERE > US Model BITISSX R ER RFiB < EHB UM ER IS
BamEE (NE] > BEREIER T2 A eEEE T EERTER -
7T LB AR ERERFENEE) - SHBIASERMLLRY
WARHASARED -

(=) & (treatment)

1. ltreatment ] —sIRIEHFIRAXNE ST ZSBIIIIN (the process or
manner of treating someone or something) : i measure | BIfE1&HE »
“EBRFGTREZHR - Ei8%TEEABEINLRERE 5 treatment
EEBRA LUENERECH  DEMHVE—T5 (UER) ¥
EFTHEZEZ X ERIFIB  measure BIZREMARPRIBRENIERE 5
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| EBRERE-DTEE |

ERENHENE ) - Rt » IS 12E M treatment M IF measure » FREBK
B EEERAIMEFMTSENERIRE ARN MNREEFE > ME
ELAENRERINEARE - B2 RAEEESEEBRAER measure » fEHIE
BB ERETE RIFBAYRFEMZER]

- RALE  YESEERERFEZERE - TEEHEMMIINEET

HEERCKRE HEHWEMORERIRBESEEB/M AR (de
jure) B2 TSEE | (de facto) ZIXW - FTEEAR LR » fRISMLE
B2 E R E R REFFHIERMMTS IR E A » RN LR REmMmERLL
BRMEZ B - BEIME - MENEARERBIZSE 5 FRRE : TIREA
HEMRESEZRDDEELR » S5IBEREFRZRDBBNES
BEE=pc—%  HIIREFXEZBREBETEMARE) - BR
BN TR BEMEERGRE - BMNEAREROIAY [FEEE

HWRIROE | ARE - N ERTRREEERLZER - MBEELZ
248 > TSt EER¥HFIBEMISIRE NER AR - PN ERBIRE
IARIERVIENE HBfEARR NER L) 38 MR L) slEEEIRAVEER -

(F0) FMEHR (no less favorable)

Ino less favorable ] fRIEMFEIGTFNEISTE AL FE & T RNMEIR

BFAEBERZEE - ILERSLEBNEE - MESTHEEHEESER
AYFBIESNTE - B ERIBN R E AL FFEMELLR » MENAEKREA
2SRRI ERERZIFE AMENERFERAZER - T-MERR
BISHRESE CHEERE - WIE GATT1994 CERMGFE » INTEREM
EEEINEAFTEREAVBESR [NMERBNERZGTE > FEeRHtS
FERYEREN ©



(7)

()

[F@%81555% (in like circumstances)

BUFSE B CHEE IR » 1L Tin like circumstances ] » BRYE
EERBEERGFECERREE - (FEASHREBE - BE2 » AEEi
TR ERREHNEIREANRZGE - RER ERIER) T 75
BENKERFBVEE - HREFEEREERNXT - FREH LRE
P2 A - IBUNCTADZAZE - BBRRVREIEDERA—E MPEER
ENR%E ] - BLUBEMMEIECEEERENERGE -

Bt PEESSRN T EEREARESE AR EEERIEE AL
BUZtEi » SO EZEELERE - 55 » AEAE S - EMEREI
FEEIEMERENZ B S RERBEEIE (in like circumstances) AT
2 e

fHSIREA

BRFRERAIE - 2BUS Model BITEEEHBIAFTEBZits own
investorSXinvestors of the other Side » BIAI R BE M FEHAT/RZ =5
BRI EARBRZIRBE AR - DEANEZEA - TRl » iEEZ A
R MEEHE) BERSRIERE - Ib—3MMD » O2RERFH RE
A HIFRER -

REZESII (establishment)

HNEEIR—REEREHBER  FRERGFEERIEEESAE
= RERUAI ZMHRE - FT38 [8R111 - RIENBEBERANESE - &

HWEBIRA - K EBNAS I EBITAFTERILZEA -
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(N\) WEE (acquisition)

RESZ P HFEmerger2 X5 - 7T EEIZE - - Hifacquisition BRFERY
EENEEESHEIETR  BURLE - ILEEZRETEMIEER A
HEBMER < ARIEM TR MSIRED - NMEERBEMFBERL -

(N,) #&EF (expansion)

fRIE CIEIERHABIANERBRITR - BUEE - BRE V18
B RUMNMBHNERUDATEF -

(+) EftREES

EZA FUS Model BITEEE HBIAEIE T IKE ATEESH T HITEMTR
L EIETR > FAUEIE (management) fRIEFTEEENEIETR - &
B LESERAIBAVEIBEEE : BE (operation) REZFEATLLANA -
HAhERP2 A EREMEEIITR - HMED (other disposition) RISRT
M - AEIRERIGEA () FTERITREMAHRGIR TR Z B
BRI -

(+—) #BEEERE (regional level of government) ZiFB&EFS

1. regional level of governmentltt—FAFITEREFIHIEZK » FRIGZINZIN
AT MR8 —EIRKBUARES) - BT TI B0 BESRE = -
US Model BITERREIIEAVRETIT - BEBIREMAVER—T5795
MER X XEMSECERBEESERAERNER - BRVERR
> it EEPEMEN CAEZSEaEEE » JERNEEEE
BHREBENEREE  BEMEAEEMRESEEMEEHRE



R AIEIR S 2 REARZMISE BB S ERZE RS
B> REREZMISERAEEC ARMERGFE - INEZEIRNE
7SR aEEE 2 ARV EERE -

IRE CFEEMEST - ER—TEB243 best-in-state treatment ] »
53 — & 73 [best-out-of-state treatment]) - E2FITME » FBRE& = iR
KM ESIEE AN A BEMINABREZRE » BEAINAZ
FIBRIE - IS HINEIRE ARIEHBAINIRE > 825K SRR
INARMEEZIZEEME BT - BILLERETINIBER best-in-state
treatment | - &N E A REEERAVIN ERZBEEMMAR
A2 FiB K - BB IR Mbestout-of-state treatment) 2 #3 & 75
N —MRME > EREMBEEIE LB E » ZEREL [best-out-of-state
treatment HFI#R&EITITN - EXAS Model BIT IRERA [best-out-of-state

treatment] ZJIT\ °

. BHARLEREE - SEERFTASE 1 RERFBRTELENAFTAER - ¥HiHHIE
BT E AR CBRFIBEERR - REEHBHIEMS 2IREAGE
BHBERY best-in-state treatment) Z#REIFITN (INEN - WEZER
7S A EERATNERENGTS - MZEAMEIRE ARIRE
EERE > IREARAMKRERSIERERBAMIZENTFTE) -
M3FERFIUS Model BITEE3{%2 [best-out-of-state treatment] 73T\

(TREN - WEZEAEHFS B A ERE IR AN A HREESNTIE - MZEIA
B ANVREBIEERE - REARAMIR B ER T REALEZ
Bttt A\ RTEEZIRERTFIE) -
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| BERERE-DVEE

(+2) BEEMESZRAR

fKUS Model BITE14E TR EEMATT » BRFBIERRT R
N (BFETMEIINE - LHEEHBITHER - A » AR BIEMEEEE
15 & THRIRFZIVREFESK ] (Special Formalities and Information
Requirements) —{H7RZ  1#E15 FRE » RS THERET - L
BEEZ TRRBD 1 EBFHRER » HINERIEEEZVERMER
BR > SUKMEBIEERIIZEA - BRREEBEELEANE » IKUS
Model BIT #R7E » NEWRERERBERFE - ILEEEEHBIAZE3RE
2IBER - BERIEE -

SPAEN  AHEAZEGI

(—) GATT Z+HRI==H

2E1985FME AN AREILZE (Canada - Administrations
of Foreign Investment Review Act) 1" LRSS iHERNETL
IMMEXEFREBRIGEEERER - WEREEEEERE (written
purchase undertaking) ZZfF » BEREENERMGTIRIETFBE 2
FiE - BREREEEREBENERERMARBEMRE » BFL
EHRISEEEERMEER TN - ALt - (FEOERMZZE
BEAFRERER » B TMERBARERZSE]) 1ER > EME
R RS -

49 GATT Panel Report, Canada — Administration of the Foreign Investment Review

Act, L/5504, adopted 7 February 1984, BISD 30S/140



(D) EHEERZRE

1. S. D. Myers, Inc. v. Canada®

AREERRBRNZRE - (EERRILEHFRE=YIE » BIWA
BN AR (LLRIRIENAFTARE ) HIFR EEFEHEAERY » A B
IEFEAVHIER - MMEFEIMIBS11976 FOECD SFMIEXEIEEMNE - BRE
BEMEREBNRIRERAHIRENRZ T EESERIREERIBER - B
MEEREZIT IBATE T I R EDRIRE—EXIBR - 8#/FIME > EEZ
BREENEATEETER - BEVAREHREIRERENESHRER
AEEEEZNE AT ERE—EEZNWATHIHIE - MBESE—TiED
EEZREESEE LEFREEGE TEXIEE - tEHXREEHZ
S.D. Myers AEHEEMINEXEZEPCB BEERENEZEFIZIChem-
Security K Cintec E B2 RMR - iNEEBEYRIBE N - Pope & Talbot Inc.
v. Canada (UNCITRAL)—Z°"RAREEBIRFRE - #8S.D. Meyers v.
CanadaZe ;2 (& REERRIL, -

2. Methanex v. United States of America®™

RS TEXEB R 2FiE » FRMEREFR [T LEPope & Talbot
v. CanadaffHHEC REE » BLIREAR B8RSR 2BSERL
BRERR > MIFHRBT LR EEE R RISH - FELL - EANAFTASE
MO2MEERFER - MMEETNTRIBRESIR [EEER) 2MSHES
% > BARHFTEESIIERELNEREIERRSE -

50

51
52

S.D. Myers, Inc. v. Canada, UNCITRAL, First Partial award, November 13,
2000(NAFTA).

Pope & Talbot, Inc. v. Canada, UNCITRAL, Award on Merits, April 10 , 2001.
Methanex Corp. v. United States of America, UNCITRAL, Final Award of the
Tribunal on Jurisdiction and Merits, August 3, 2005.
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(Z) FERERFSERAEEZER

United Parcel Service of America Inc. v. Government of Canada®

IBEERR - REUPSUEE IS AR BT RERRE 102608 E
2B T8 - REESPERRGERUZER

1. NEIREBUERAESHR TS RETHEIRE IR « HiE - &
3R BHE - RKR BB REEMITREFE -

REEERRNEA BB UPSRIIEXRE G F Ll 5
A EEEERS -

2. NEREEFREBEWRBEAFRIRBEEIRERR [ARER]

UPSEREEMNEXEERENRBEE - RREEINSZAELY
RE—MELZRSE > WPEA—MBIMBEE - —RKmS - I
SEXREEURHIEBS M ERMAUPSZIREEREBMREZ T - MR
ERILEFIREEREEEY)ERSTE (B8 7Sthe courier/LVS) HEiE
RAEMA BRIEZARME (mail processing system) ERJUSERC ERE - (PE
ERIBER R AREARIRE - HILIWCO ~ UPURRERHKY » FREELIN
HRERTEARBHBEN - BRABESEURESHABSEEHIL
RIERHRM - WEHEIRIESHRECNEERIEST - MBEIRE
REPRKIEREPUE R 215K » WEII S UREE 2 - TMER
ERDHUEIERRI B E NS BT 2 RET5TN - B - UPSER
INEAEBREIRERRIBER - UPSIKNAFTAZE1102 RZER » RE
FAERE BB S BRI 2 IRE B AL °

53 United Parcel Service of America Inc. v. Government of Canada, UNCITRAL,

Award of the Merits, May 24, 2007.



3. NAFTAE BN BIREETURBEUERFERFBRIREETUREE
(e
—BEREEEAEEEPEEEECERN s L =5E2H A
—I8 > A EREIEZPEEH TS ERNERZER - ARREEAS L
MEEIEC SEB B TANKRN » BUPERER RN INAGT® ©

S55HN LEBUEAMAZR

(=)

(=

US Model BITESE HBIAIREXRVREETTT » REEIRFESEARIEEA
IR ERTIRIEERR I CPERR - RIERE DRGNS E
AHBERZHEE - B > REMERSEE MR EEEZEEHIRE

BFSE CEMEFTETHSE - —ERUIBEWTOZGATSE 1615REEEE
1745 » IRAVEERYIBEEETIE » FRIFEMERRRFER D RS
B - B8l - EFENEENRAI CAES EE0ETER IR - 19N EAE
RF8 - B—FERIZSWFEUS Model BIT » FESE141EH) TS S 1B

Mo DEERIIFGN - BIRELER 2N EBARERFBZIRE -
mEZ > BEARIFSANTZERSFS » RAI CBEAERAT BT
FiZR2iEE s BEEERIIGAT » [RE CREERMNZIRERTZ
BRHBZRE - BEIENE > ERHRERWTOEE - BIGATSE16
R ISR BERE1 7R BRFE - EBITCRRFERESESEM
B BABITZ MK EEMWTOERE » IJRERXHESIBITEEGATS
e TRERBFB] & EXEFENWTOE EXBITHEKIEIER
NHSHEMEENERFS -

FRAAGATSSENTIRZ BRFTIBAT - WEASTHEISB16/RREIRTIZEA (Market
Access) MEB—EREZRH - FIBMIBEA - RIEEG AR
MIRBDRBIBHEEATERIEZEE - LIRBENAEMmMS » Bl—
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(=)

ERRPEXRB B SEINFANAIREE - GATSSE161FRE » 1£mM
BEALEHE  B-—E2ERFEMEENRBERBEHREZGE - B
NMERIREBHE TEFER] (EEXRIVEE) HMESEEFMRERVHAR
PRAIEERF - EIFIVRE » EERSEREREEIREN » TSR
ENZB 1615328 2/ FERAINE IS ENAIBIE - HRPUEREERRREE
PR - PIZAERA B EACEENERIBHFRIFDAFISN  RAEIARBIEH
ENHE X5 HOREXUEEEMBEAAZHES - BHM
EEMERIE ERU)MER - (1)RHEINER G ER B IREEMR I ERN
EAREEIERERE - FEEIEFERR : QIREBAEZZESRFIRE
Bl > SERHIEAARSTHINERESIREEE

GATSSEN7IRF1NCERTE - MEEEEHEKB16RATFZAFER
F5IERFI AR » KERFTRAIFTIRAY SIE RGBS - R EIRFB IRV
S| - BfeFEMEENRBMESBERES - MEREREERERFA
RFBIBHBBEZEE - MEZ » GATSHREIEERIIZTII » ERE
ERTERGBER  RItEEERGERIESHEINORBES - &
BaFEIRFE - A - US Model BITFRABERIITSTN - IMEHEBK
SIMROBEPINEIIER - DHFRERERGS - BIEERIIFIINZ
EZREESHIRE - ELZ » £=BIModel BITT » REXRIEEER
S E AN - MEEESDRKERGS - AT HiEMMSZIREA
BRFBIRIE - XEGATSINERERFBERE » EHEERRIBIT
K MERGBIRZEFEARNEECATSHRZ EEEEE - BIEf!
WTOE EBBTEEES IGATSZ RBETIE - ERESHERZFE - )
HEEREFIBITH - FLAGREEE B » LHEFRLER -
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F6E RBETFE

E=4 -0 34 an

1. US Model BIT :

Article 4: Most-Favored-Nation Treatment

1. Each Party shall accord to investors of the other Party treatment no
less favorable than that it accords, in like circumstances, to investors
of any non-Party with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other
disposition of investments in its territory.

2. Each Party shall accord to covered investments treatment no less
favorable than that it accords, in like circumstances, to investments
in its territory of investors of any non-Party with respect to the
establishment, acquisition, expansion, management, conduct,

operation, and sale or other disposition of investments.

2. 5HBIA:

B

1. F—SHREAREEEEMISEBAERIGE T - BIEITERE
MEMEKNEBZIREAREKREERRIER NITZEIZFE -

2. WA RFRRE 2 RIENT » BS—NATBZFE - NEIEEEBERENVSE
T @ o P IEATEMBERED < % E &R E IS E RS S i AR 1
2T e




S52H0 FREEERY

MR BEFE ) AREERER - MABENIZKRESEIE » fMifIE—
ISEGERFHVEMSERFEMEREBRFTOUE=MREZFE - &
RMEBIFZBOoE » ERSBLNEE2EME » —BERETHRIURZFE
RERIST  S—ERIERRIRERIIFIEERIIEZ FBRE - MAIEBT
NEDRMARE » —MEERERE LRI - UAERRERFE : 55—
HAIAREE > RIREOFEMERZEPAR AR - DO S EREEG
i - BIEN RS AR B I PI I {H2000F 22 E 2 BITHIE L -

SB3EN R DITRER

(=) B

1. US Model BITE4FREMSNTRE Nk _EEDEREE : (1)EERIL
BIRERIIZIIBEEA - SKEEBEAR IRUE] 2”E  (2)8H
HREEL NEEE RATEE > NNEIE BITEEZRE

(covered investment) - {EARRE1IER BE2IBAEIIBIEIRERIL
(establishment of investment) Tl » IRERIIAIRRIIZITER
EEFBZEA - MAMEE1ERREYH B A) 2REBRGS -
E2IEHFREY [BITHEZRE ] ZHREETS - BUHEHIBIRELZ &
e TEmfREtE NEEE) N NEBZRE)  BI9ERMEZEA -

2. ERZEUS Model BITSHE4IFEEESHBIASAFERRERFIBEIRE - &
REKRELE—2 - EHBIASEAEEERTE - F—HEREAREERE
TS HEEIARZAERE MR EEE) ) I9ERERGBRAZERA - ™
KIEEHBIAZE2(REEIIE - MSEED ) SFEREIZRIT - WE - E
7 BIE - BIE - MEEE -~ (FA - G - HESNEMED - HiNEEE
TMEAUS Model BITEMFRE1IEER » MRRERFBIDERRIEE
ERYTPEES ©

89



| EBREBE-DTEE |

(Z) FEEE=

EAEYED > BRESEREENNES - [NER) ZERHRN
rEENSNE. YIE  DEALE MR ESBZ AR - B— 2B - Kt
REEEEL -

(=) REREFSEREARMESEE - FIINFImERIER ?

1. B ERRE » US Model BITHRIIHEINEES HBIASE4RE2IERE »
BENHERRRARS iR R S 2 R EETS - MEESSERARS MR
RIEFRIIFEEE - IRE DINEHETRA YR ERERFBERARIRE
ANBEERZ PikER - flNoEE i BR B E1995F 55512 BIT>AD
ESPEN I

2. RIPREHPNEBEMREMEERRS EREBEFBEMNERR
FIHFREFCRE - HEHFZRBKRBEEKHASE (Nn all
matters | ZFHx - BEBAR B E L & BEGTEMNER RS IHERE

54 <ooZEBinERRK{E19955F#55]ZBIT>
"(1) Neither Contracting Party shall in its territory subject investments or
returns of nationals or companies of the other Contracting Party to treatment
less favourable than that which it accords to investments or returns of its own
nationals or companies or to investments or returns of nationals or companies
of any third State.
(2) Neither Contracting Party shall in its territory subject nationals or
companies of the other Contracting Party, as regard their management,
maintenance, use, enjoyment or disposal of their investments, to treatment
less favorable than that which it accords to its own nationals or companies or
to nationals or companies of any third State.
(3) In the avoidance of doubt it is confirmed that the treatment provided for the
paragraphs (1) and (2) above shall apply to the provisions of Articles 1 to 11 of
this Agreement."”



FF o REZ » BRT EBITHIREEERNAELELL Nin all matters | HIFA
B NEERRPSHERAEFSEAREEGBEEN » £RELR
BUERREERTEEEARERE > MFEFE (WRIiHER)
18 - RHRFER - MERMANAFERHFARAETERERFTEZ B
FA » RIGEEAEBITHIER®IRAAIIS ©

3. A > WIFPTEEMEEIIBEFSBERBBGTEMERNE - EEH
FilhEEERER - EEHIMS - it EEEE =ERF] ZEmBES]
BREEFBGRN - AIRGREFBRRE I EEREFIE ISR
ZBITIANER - MELZ » REEMEXNZE R EBRRIRBRIBET(in
like circumstances)ls » IREB ASISEREC BRI ERHEEANE
KAEFI 2 BE - BRERAIARRBEBSEPTAR - 827 leiusdem
generis principle (E¥EEERER]) 1 - MEIR B EREEAERK
EELNEBRZBE - IDEYREKBIT ZBEE K B FBRR
FE5REA °

4. fE¥2 FUS Model BITIIEE Tin all matters ] ZFA:E » HIERER
Model BITFL SR REREEE » WEREIMRE » 2L » TL=ERH
Model BIT NFTAESRIR » M FEIES I RERFSERAEMBITZLE -

() REEFS2EN

EROINEZZHEEMOUBE—SREBIEEESHBNEER  BE
MEEERNCHEXNSEFERBENSEE - TmEDIEEESN
EEIEERBE - MELRR  AREIKERANEHSFERBELD
FHEEERESENODEER  SEEHBESKEERER KRBT
BIFRR - TREAELERSEDBERMB AN - BRI EMN
BEEERSHEBINEERENTA -

a
i
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AL » —ARME - SEVEREIEERSHEBNEESERBEZS
S - 2SRRI B S5 - 19FRBITHEERERRERER
BB - HIANLERIES « EREHEEEANER1998 F25TZBITH]
B2 - BB - 7£US Model BITT - HBILIEHEE » BIKB14FRZTEH
BIRE » RESEFESINBEREH -

5487 tHEAZERI
BRREHESBEEEARBERIKBRMERNEARZTESIENSE -
£ it Emilio Agustin Maffezini v. the Kingdom of Spain ZEH » {PNEIREEESR
ARPIHEREFNERRERGTE > BEWUARTEEEESIRREE
MRVEREN - FIUNE RIS E R IRER PN SESEMENEEZR (Siemens
K Plama » ¥ T itt) » EFRRTE Siemens ZEE2 Maffezini Z=iIXEE R - B
PlamaZE—=AIFMER R#E - WEFREM TRt R E AL & I EAY

(—) Emilio Agustin Maffezini v. the Kingdom of Spain®®

R EEL A F PR EZ BITHRE IR RERBFBEZERE - 53
RERE TFTEZEIE (In all matters) | B SR HRERIEFINERE
BEMZBER D EAREBFBECHERFLUEERNE - F"EEDE

55 <tEAIRS - EREEEEETER1998F 5] ZBIT>
"However, this treatment shall not extend to the privileges that one Contracting
Party may grant to investors of a third country by virtue of its membership or
association with any existing or future free trade area, customs union, common
market or similar international agreement to which any of the Contracting
Parties is or may become a Party."(emphasis added)

56 Emilio Agustin Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Award
of the Tribunal, November 13, 2000.



R REBFEAERTEZRERMNERARBRINERNRAZ £ - £
BIME > SMEREEEHEIBIT - ERRXABITZEH] N EEHENE
HEBREZENZENEER (552  EAHBGRNERRAER
EAREHESZECEERH - FTRESZIM TR FITIKIEBIVIIAERER
8 IR R REA FEMENERE S HES S
ZHm - KEERFERIEKREFBITZEEE » B[RS ESER
NEPRIERRE] -

(Z) Siemens v. Argentina®

HEMRMRENEHEEREHECPMERET - ELBEMAK
BEFE - FAPIFAUBLL ERKRIREREF ZBIT - MEKRBEAHE
ASTEBMEREM I PIESRE - KEIEGE  EARZEEBERE
ABZBAFRMNEER » MYAPAPIFEEDICSIDIEIEMEZSE - &
EMBEDRIUIRZHEEEEBITZ treatment] 5k - BILINEER
SEER  MHRATT - P MFRAEFRRERRBEEGFEIRRZIEFRS
18 - FAPIF O EROICSIDIZEMES -

(=) Plama Consortium Limited v. Bulgaria®

MEERREZFHEATRRIIANEBITC RBEFE » RRHE2IE8R
RS RERTBIIRERTHMEERERBEZEREBHEINE - 4

57

58

Siemens v. Argentina, ICSID Case No. ARB/02/8, Decision on Jurisdiction,
August 3, 2004.

Plama Consortium Limited v. Bulgaria, ICSID Case No. ARB/03/24, Decision
on Jurisdiction, February 8, 2005.

93



94

| EBREBE-DTEE |

FHMEERFHRMNBEZIER » BOARBEL TBERE— - BRE
fit) ZRE > DIERBEMBEMBEIREMRE N ERER - SRER%
1I88E - MERBEFEEA - EfPRERRIEE - RRFE2IEE
lprivileges | (X » X FTEETHELMASE BERIE) 27
& BNESRMERFRERE S ENEEE N < NE MG Ht
ZEEM ERFIE) Nm2BER > PRERSE2IE - MBHREERT
ZER - RIERRESE 11BN - NERIERRE1IECESERFIREE
F8 (TUEREE N8RFIE) Mt - RREEABEET RERAY
) o

q

e
K

7

SE5E1 LEBUEMASR

FRWTOZEET » GATT 199455 1REEGATSEB2fR AN B R BREFELZ
BA - A > SEEGBNEREREBITIDEEFIANRE - AGATT
19947361 > 201% 2 I—MRBINRE | H24FRAVEIRES - MREBEE
RBSEZHINETE  RREREEE - F2015MBRNR T—REIS 1 1R
o BEA/STREAR - BMEVNEMVERITUE « REFSHEBEM -
REEXNZEHBEEIIY) - RIEERANAEKRF2IERE > I ERRER
FBIRAI ; ME2HMFBRAEESERES (regional economic integration)Z 2
E > BEERBRECESER  (REEGREECER ) URDR - BRES
E - BARER - HEME  IKERBREERERESEOLE - WTOBEEK
FEXRIUEREABEREAEZE : IKIFEFR (enabling clause) FE
HEPERECEBHESHE : SKGATSESREBSUCERBBEZEHIE
RENZEBEESHE - MBNGEEERFEZGIA -
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SH1ET R

1. US Model BIT :

Article 5: Minimum Standard of Treatment 19

1. Each Party shall accord to covered investments treatment in
accordance with customary international law, including fair and
equitable treatment and full protection and security.

2. For greater certainty, paragraph 1 prescribes the customary
international law minimum standard of treatment of aliens as the
minimum standard of treatment to be afforded to covered investments.
The concepts of "fair and equitable treatment” and “full protection and
security" do not require treatment in addition to or beyond that which
is required by that standard, and do not create additional substantive
rights. The obligation in paragraph 1 to provide:

(a) "fair and equitable treatment" includes the obligation not to deny
justice in criminal, civil, or administrative adjudicatory proceedings
in accordance with the principle of due process embodied in the
principal legal systems of the world; and

(b) "full protection and security" requires each Party to provide the level
of police protection required under customary international law.

3. A determination that there has been a breach of another provision of this




| ETE BEEEFE

Treaty, or of a separate international agreement, does not establish
that there has been a breach of this Article.

4. Notwithstanding Article 14 [Non-Conforming Measures](5)(b) [subsidies
and grants], each Party shall accord to investors of the other Party,
and to covered investments, non-discriminatory treatment with respect
to measures it adopts or maintains relating to losses suffered by
investments in its territory owing to armed conflict or civil strife.

5. Notwithstanding paragraph 4, if an investor of a Party, in the situations
referred to in paragraph 4, suffers a loss in the territory of the other
Party resulting from:

(a) requisitioning of its covered investment or part thereof by the
latter’s forces or authorities; or

(b) destruction of its covered investment or part thereof by the latter’s
forces or authorities, which was not required by the necessity of the
situation,
the latter Party shall provide the investor restitution, compensation,
or both, as appropriate, for such loss. Any compensation shall
be prompt, adequate, and effective in accordance with Article 6
[Expropriation and Compensation](2) through(4), mutatis mutandis.

6. Paragraph 4 does not apply to existing measures relating to subsidies
or grants that would be inconsistent with Article 3 [National Treatment]
but for Article 14 [Non-Conforming Measures](5)(b) [subsidies and
grants].

Annex A

Customary International Law

The Parties confirm their shared understanding that "customary
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international law" generally and as specifically referenced in Article 5
[Minimum Standard of Treatment] and Annex B [Expropriation] results
from a general and consistent practice of States that they follow from a
sense of legal obligation. With regard to Article 5 [Minimum Standard
of Treatment], the customary international law minimum standard of
treatment of aliens refers to all customary international law principles that

protect the economic rights and interests of aliens.

£¥9 : Article 5 [Minimum Standard of Treatment] shall be interpreted in

accordance with Annex A.

2. 5H BIA :

EhiF

1. F—TI R EATMMIIEENSZ R FE - BREERE » 8EAFRIE
FBRADREEZ S FE -

2. 75N EBEE BTSN R EEERMM ISR E A ZRE
CEE - B - MEE R - IE - HEREMED -

RV S

E—T75IRBARMTIIFRIER - BREBHRER ~ (TECAERERIE K E

HIgFR - HFTEBE2F8 - BANMRREEE R MU al EMEERE

B HEAMZEZFHSB

62801 FHEEERY

IERFE1 (National Treatment) RBI ~ THREMEFBI (Most-
Favored-Nation Treatment) [REIAR RIEFE#ERFE (Minimum Standard
of Treatment) REIIREBITERZHEZAVIREFIBIRN - BIMBE R
MEMLERZISR - REHOBMIS2IREESENMERBEBRE R
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TEERFE=-—EERZFIE  REREH I —\EERE Y RFERIEFS

(fair and equitable treatment) | -~ [EEREEEZZE (full protection and
security) | AR I RIZHRIEREAI (non-discrimination) | 7238l » i§ZB IR
BN ERIRIREBIREREZH -

RREBABAZKE FERTERZBERFEFHEHIEZIRERE (71
BRMWISHIEREARBTRIRE AN FBLER - @ERTEABBIZREA
MERBLER) N DEMIREREZEERENSIRE - UEIIENAKRE
ZERERERE (BAANRETECRESERSAREERE CHARALZ
RIEFREFE) 8 TRFEQEFE R IEBRERZE -

SB3EN IR DTTHES

(—) REREFEZHR

RIEFREFBERMRERBMEREINLIRE - DIFETIERTIHHERY
ERBEACRERERE  EHERREZEEHRERESZ [RFERIER
B~ IRERESEZZE) ~ NRRRR SEEREA - 7B -

1. APAERFE
(1) L RERE S HERABEMNE SRS HRES - HREmn
R TAPAERFE) BHEREERUMMRSERERLZ

$iE - BOBERR > [RFRLEFE) RERREFTBIERE

(international minimum standard of treatment) HJ—&R7D - KIE

BERRE  ENEEREMFBIBERMHUE—TIEEABX

BREBETEEXNNEBRERE 21T - WRILLERE » ENRILRE
ZEREIEAS R - #EHVER— TSR EE A EERIFIS B E KRIZE
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BB - MB2ERRERTE LNCIERE T RAFRIERFE
JREY > ML —ERRETS VIS T RERR IR B B = 75 2 PO - SE AN fE
BRISEBRERMEIERBITZABAR - MEER [RFERIE
FiB1 ZE - BMEWmWE—TIENR BIT 2ZE—%F% - BB
WERERBF MM ZIREATFEFTE

2

~

SEMBERBERDH TAFAEFB) ERXRNEZRE - B
REBEWW - —MR&EBR » AFREFBES NEESSEHRF,

ZIRIBER i ERUREIE RSB SN FIRE AR HER
B UEBREEACEESEBHAFEMER AFAEFBR
8l - Alpha Projektholding GMBH v Ukraine®—2£ra » {MEEER
EAFRAEFBRIEES (MEEKREAZEERERGS B
DEZEBUTC RENM TR ER © Tecmed RIMMFERRE » AF
NIEFIBRABPRERTRIFR < ZRRE (good faith principle) -

fERRFHIENE TSI TREBABMIREARETRERISZEZ
EHAHAF ) 158 - Siemens A.G. v. Argentina—Z= & FERIE
£ AFREFBZERFIE [MEREARETRERFEESE
MASECHFRAER) © (DEERMBENN » TESE -

N

(3) NAFTAZ BB 5 S5 & 2R 2001F7531HETENAFTAZE 1105
e TRFERIEFBL » BER : (1)&IE2 TERERE] 1§ 188

59 Alpha Projektholding GMBH v Ukraine, Award, ICSID Case No ARB/07/16; IIC
464 (2010), at para. 420.

60 Tecmed v Mexico ICSID Case ARB (AF) 00/2, Award rendered on 19 May
2003, at para. 154.

61 Siemens A.G. v. Argentina, ICSID Case No. ARB/02/08, Award, February 6,
2007, at para. 299.
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BRAL ¢ QNERTFBERSARRARNENARERESEZ
NVFE > BEEBEREEEZREBEINRER [RFELIERFISE]
M IE=EFREEZZE |  (3)NAFTARMRER:ER ~FIRE1105
1RAVER - BIBIBYIFEE 2R 55110515 » MIFHERZERIEE1102

FERFENEMIER - FEEERE1105% -

MERRRFEEL | IVEBIT YK RIEIREFE] BRIVIEEE -
FERRNEZNEELR - HE—TSEEHBIEEHIEMSIREA - &
REIR N IR B TEARER L ERIRE » B ERMMANENR
E - MEFH LY IERFRERTE ) ZHE > RIEMVE—TSTEUR
DIEEMIBMIOREACEE - RIftWE—JBIZBIERSARHE
73 LURFERRIBIM S IR B ANZ IR BIRRE -

US Model BITRISHEERR & (RERMIBIEENTESBEEERER
E2EBIRERZE - US Model BITERE IMAFRIERFBI B 58
BIRFEHTE | REWEZRPE - LURDER E5EE > B [RFR
EFB) R IEBFREETE | FEKMIEERBYE TRIEFER
| ZEF - I ERISEN EEER -

3. NARIRR

I A E#8 (non-discriminatory) ] fRIEREHIRIMBEEZEMBANEN
318 » X 18 Protection Against Arbitrary or Discriminatory Measure °

RIEREFBERU I"MMIEKRERR REFRE - BBIEBREZSR

62 Id. at para. 250.
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ERRERREREZH - BRANEFERAIRSRIERRERERS
B - MR EIRIEMERE > SIZNEURIRFRZ TN IRRRE > Bl
REEREIZERIR -

(D) EEBIT 2iRE

HEEZEMMEEICEBRERER » 80 B8 Dt RERER
BERA—ANEAECFI AL - FlEl (i RERATEER A SR
AMBERNEREREERERE) ABRE : HWET—SZEER
AT HERBBRZIRFHRAELZFE » BEMNVMITZEE
NEFETEZREETZE - M@ —SNEUNESENERFE
LIS - BHRFWMSERNAIEEBEHARE LS 5 £
A EENEENUEMIESE - | 887 L =EAREREFENE
ZREA - BEBMREZICEENEHERRREREFBZRE
50 - BEERRBBAT -

1. D HBEFTEREREFEFEMUEZE > HILIFREIEERTINK ~ B0
R ~ F5ZEPRE: ~ PUAREE ~ FBHIE - 3260 - EANE ~ MEINARS
EEEE BN ERTE - YRBEHRRESREFBECERZEDN
= o AU EREHREIZE] Ll ER - BERISLIEEN D FLARFE »
WEERERRFEN S EREHEMREREFTEZFIESI »
E—SHRERSHEA -

2. B3DHENR [RFRERMBI ~ IEREREBHESZE ) N TR F

[REIZ —IRSVBUBMARS » EERSGREETSTVE/R MRS » INE
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M—RVERRETOLN » BEORETME - SHEHIBAFREFEFRA
HNHERHETRESREMEE - ERDBEFMERTERERD
A3 Bl (REREEERL S HMEREIEE R EFRERE)
ME = [ —TSEREMNVRTS ZREAETEREBEIINIKIE AR
RISEFMEITZRE » TNMSUNRIER IR BIEIDE LR E &
B ER - W& BT EBRER. - RILsE—FSEBEEE
£ REEEETHERGRE - I3ESEERINERIBIZERZRZ
M > LAHABRFENIBIN AR SO AR EE B it -

. BB DR RAG T RIRREA) ) MEMREREFBRABIREE R
3 > INERR DR ES NI R R R B R BUNGERUE - flal (&1t
REEBEANFNINKEERRESRERENRERE) BIREBIR
RRE MRIES 2RI ERN R BIBIKIR A B ER T IEFM A TR RFE
RFEE - BMRIERIEITZRES T - STEHRRIMIS IR E AU
BNZIRE » TEERITIEARIERVIENE - EHEISSE6RRANREUZ IR E
R AN TEIRIRIBSE2RIREXEZ B R TIREFRBANEDE
UREE » FETEFFIARAVERE L -1 » BERIEFREFBEIAIKRIRAE
B2 RIS -

. (BILEEEEFN B EEEERERERTIR) BIFRRE

MRS BT IR B 2R EREZ IR BB IS B AT REM
FREREFELFE] - EBRL  REREFEREEBERRE -
ABENEERERBIEREAZIRE  EWHAVEEBEB BT
B IEIERE STV ERBABERRIEBIRE - HIRBEAMER
TRAF -
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iz E

(—) Joseph Charles Lemire v Ukraine, Decision on Jurisdiction and

Liability *

1. hRBEEL > HIREEXRFE - EREMEBEIMFESLemirel?

1995F 6 SUiEGala Radiofs - ftRHATFISEEE R RE2EHAIHTSIT
Ba > BRAEE=-EREBNE=ETES - B—Wms - REEY
SRR REEEEZ EHRBRENSE 2T - ERTEEAYS
12 WS FEEIRRARR T ETERRR BT -

. 20015220075 - Gala Radio B2 HEEHIRZ RS - 1IHX

BN ME—181E 2 R {RIR Chechelnik (A5000A » iR B EDE
ERWNERZIT) ZIERRER - MBERSHZEBETR T THER
BRI L tE#RGala RadiofEERRSFHF 2B IER (Gala
RadioZEBES1HRIERINEZXT » HERPEHFRIDRIERISHR
56(F1#%0)) HEE DB - BEREEEZEZ W ARRPIGala RadioE
FIREAVIEA - B AEAHET E R ARERRERNRIFIINEITE
BIZORTE - LESY - IWESIRBAVIIEES Gala Radio R2—RRKERIE
BEO - EMETEERE  EERAIRER—MOKEERESD
BERVRERR - P RER EEREREEEEXENRZBMEES
BRI AR 2 BT -

63 Joseph Charles Lemire v Ukraine, Decision on Jurisdiction and Liability, ICSID
Case No ARB/06/18; IIC 424, Award rendered on January 14, 2010.
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(Z) Técnicas Medioambientales Tecmed, S.A. v. United Mexican

States®

ARMPBERE [RFRERSB ) TIREE ECZRRE (bona
fide or good faith principle) ¥|§f= » BI#FHVE—7T5 2 BTN ELE
ISHEIREANRBITRERBZETHFTSHEE (TREEEER

(bad faith) ) - AEAREASIRRBYETCytrarFTRAVIRIERERT
2137 EEFR LR EEMLEFEZE - I BRMBURERZ B
Cytrar@EiRBRVME » BREEIZ2T » EERFAEBITHEURE1IEHE

BFREEZ TAERIERFB]  (fair and equitable treatment) ©

(=) cContinental Casualty Company v. Argentine Republic®®

1. REHFFIRENNRTRENTRERITIRS - HRIDISIRP RS
WRHIEIRRLER » BEERATFRESBER - REERZIFIIZ
HEHREE EENEHIRBERTE ) BERELESHY  [REIRN
REVBREBERIBFI R IRIRSENNRE - REDRREIR
EEMBIT - BEEBERMAREIREERETRERZEEEH -
F It EZaehIc e BiSNREIEER - BIEERRINSITIBE® -

64

65

66
67
68
69

Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID
Case No. ARB (AF)/00/2, Award, May 29, 2003.

Continental Casualty Company v. Argentine Republic, ICSID Case No
ARB/03/9, 2008, Award rendered on September 5, 2008.

Id. at para. 246.

Id. at para. 250.

Id. at para. 251.

Id. at para. 257.
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2. MBEDR - L TRHRFRETFZE [ SIESHBMIESEE 11

RIBARERER 1~ TEITHMRIETS FEZIZIE ]  TEZREREZSTA
731 PR THO U RN B —ARSRRISE | £F 7 - [OIREIRT
T2 RPIEM - KEVDEREZEM BIT 2 1 RZUWEMRIBIN 7 »
R BRI RE D ER SRR - (BEARRMREREZS (LETES)
FUEIT2 BRI e ETC 2 - BERBNESHERMEITZ
ESZUMEERE  IMIFEEIE - EERR T ESHBAZIEER - &
HIRESHERERIER - R DEEER AT RIEFERE ™ -

(P4) CME Czech Republic B.V. v. The Czech Republic™

AEPBERR » VETRDERTFEFFER - MEUREARK G

WELRETTHIE » ML ERRIFENS - SUREEEERBIERSE
DHEZZUE > RESREIEERER - MEEREZBENERERRS
FRIRERZRENG1991ECESE - SEEBIREEESETER
RERGRELSE R - (B1996F RTEE T EMBAICVEEIE - AR ZHHHY
Bt E A RREREER NN PTIEL 2 IR E L HFMEITIRE - &
METRIFERZTIERAIESE BRSBTS IRE A EITR
BERRZEZH » MARMRHIEERER R ETER AT RIERSS -

70
71
72
73

Id. at para. 261.
Id. at paras. 264, 266.

Id.

CME Czech Republic B.V. v. Czech Republic, UNCITRAL Partial Award,
September 13, 2001.
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(A) Metalclad Corporation v. The United Mexican States™

1. ZRMEBEDRRFESMetalcladiE EEEEFASFCOTERINAT100%
IRIEC BVRBRIEEEIES - T RELFRBE TRV EZEIBISHEE
H > EFRSEMIEERBESIEE - RERTMSREEASEF BT
RROFFEERZE ~ FRSEEIEE o BEGHMHENT STARN R T 2
ERETOEAHEEER > BARSINNEHBITBENEERNEEZE -
FEZSINMNIRFTERFT L RIBMITET » RERSEEEE -

2. ALt > MBENEREREASFRYERESEHFETBNRIRE » BRBT
SRR ZEAMET RN - 2SN REEaHBENRI®REZE
i > ERNAFTASE11054R5E(1)IERE » RKBEER A G FRENER
BRFRIERDS - 1 EES MWRERNERR » BTN SESIRREA
RIERERBEERHZIESZILSHA -

SE5EN EEEAN A BREE

L — R IR EREPRA R AR RS - B TAFAEFB) RAIZE
ERERBRRME > RSRERARRIN » IVEREMERMTZ R - FiE8
REAZ TEESEZMG] » URABMERBNZ MG X M5
HAHE) > DNARIIEAESS -

74 Metalclad v. the United Mexican States, Award, ICSID Case No. ARB(AF)/97/1,
August 30, 2000.
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8= AIRIES

SH1ET R

1. ZESERE BITE 21§85 318 (¢)

c) Each Party shall observe any obligation it may have entered into with

regard to investments.

2. 5HBIA:

Bhig
3. E—EIE AN MRS TR IR B A IR ERIEE TSI RGE 2
e EE =

S52EN FREEERY

REBEZMNVEEETHRIIRERERNER - WEENX - 175
BRI IREANSKIRERENEL PiRFREFIILAER - BiR L - i
EEIRE AMEREMBEMNE (HIUNEFEIRE AFEETEEH > Vet
REANEFBATHARE) MEKRBEABRERD  WIFRERBENRER
E > INBPHE - BIKEOIMEREMNENE SRR HI SN AT
SEMAIERE > EAES BN EREBLER -

AT WS RIREBRERLE » W—ofHERARSHORKREA
ZIRE > BEREBEUN ZEFBRE - mVERIDEINLLEST - NN EE
- WE A TES LG - IKIREHMEFNKNEL S infR S H QI £ E



3R - —RRIBULIRFRA TEEARIEFRY  (umbrella clause) - IEXRIGRFVZRER
B > TERBERIREHENREHLE > TN EEEIKEASHAEBRMKE
TERR AR IBTZ - INUEERE S IZRARIRFREI I E R E5R - MIBERBEATEN
RUERIE -

SB3EN R DITER

TRRREMIHESHFRBETESREREBERMNWEZEEN - A
—ISHERIRFLBTS R EIIR EAZINE - BAREBBELN ZEHBEGE » %
HERUER{DEDNLAEST -

(=) 1EREBRESE

11950 € - BIFIA B EEMIGERZ IRERMELIR - HILIFEEEE
EEATE1959F FTRRF] < BB IR EMER7IR75EIRE ME—OfE8TF
FOEMREREMSREADNRTINEEMER | » ESHIEX
BEEC BITIRE R - REMEFFICEBREHE - MSBESEIRE
FEA - BUBAREIRE N ZIRFE ©

(Z) AR (REEEEE

EEFZEBITA MR ZAREERVEE > IIRUB RGOS
STHATREHEMER - DURRIREAZBBNRE » IR BRI T EY
RIRFESLENBERRITEZERRIMNEAHE » B EELE =
£ - SR -

75 Article 7 of the BIT between Germany and Pakistan stipulates that "Either
Party shall observe any other obligation it may have entered into with regard
to investments by nationals or companies of the other party."
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1. HBEH

—iRIME » IBASBIREREERENEEMERIE » —RBiK
NFEEEZER I (&l 3B<F (shall observe) | ZFBFEMEAMRHINE -
MIE—MAEEFIEZEITRE - AMIEERBERERRR - BB
BmELER - LS - BARIRFPRER MEE ] ¥ [MFSHHHIEKR
EAl FTEEREEER - MIFFAARZENERFRIR -

2. I FEEB &L E

(1) EREMEESEERBER AR 2SS BN TEMar &%)
ZEE - ERZAFEBE [E@EF (any obligation) 1 (FIEl&E
HBIAZE 5 5&5 318) ~ {EIHEMEZEFS (any other obligation) J
(FIEN 7 HE BB AREZRET 2 BIT) ~ [ BEE (commitment) 1 (140
LEF FF e AR B ) B BIRIAATER ST 2 BIT) & - 2lfER ME
faI&#5 (any obligation) | ZFHEE » REMRKRERKFEELEM
WEBRREZ - IMERBRRIEZIDARINE - FISLERIIELER) -
FEZEENESE]Z BIT FREL NEEEF (written obligation) 1 73
PR INEAS EBRTERMEA [224V5E%5 (contractual obligation) | & -
BUENER A EAEIRIGR 1997 TEATEEE]Z BIT -

76 WORKING PAPERS ON INTERNATIONAL INVESTMENT, Interpretation of
the Umbrella Clause in Investment Agreements, 2006.10, page 9-12.

77 Article 2 (4) of the Agreement between the Republic of Austria and the
Republic of Chile on the Promotion and Reciprocal Protection of Investments
stipulates that "Each Contracting Party shall observe any contractual obligation
it may have entered into towards an investor of the other Contracting Party
with regard to investments approved by it in its territory."



)L Mo EBIKEHTEMMERMPTIEEFNERREZR
ESER IRE BRIEHEIERZ > AIA=EEND
RIEMR 1991 FREEEIZ BITHEIRE ME—TSBEBTFTEHMIRE
(investments) FTEIEZ(EMAEFS - BiD R E HERIERBIRHE -
pIaNEMtR] BIT #REERFREE 9 RENIS I EERATE RFRER [

ERE (specific investments) |

(=) BEHFICEERERE

HEREEMERER] CEEBIRERBER » FROIREARMERIZRER
EN - EEHIBREEIREATREIZRERE - =] BESI NEERER
My FF2 (RA)] ) - EEFHERBELEIRIEEIEZRXER - R
BRE MRE 1 ZTEHNREMEBE CAIRTE - BREZAVEE - 5B
FEIZBIARIEREZ » IRIIER MEOERF 1 MOREERERELNER
BN EERFRAR NRE) N EESEEER [IREFEH I PR
FRRLERTS o

(FRH] BEBESEFICHRRBERS NERER &

Ex | HESE | M=
rhEREBRIS B | 10—/ B8 T ERE Mt SR EA
BHE |BBFREEEEAORE JRRMRE2 R -

B
rhEREBUTSRALIR B | 10— B8 T MBI HhS B
LD | NBRTREEEERER | 2 LA R B -

EE
R RERMEEAR | (TR R TR i
BF | AREEMRESSRE 8| BAZREREEEDNRES EEE
R RES (FiHR 7 -

BRIGR - AIAFTEEREE
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48D

iz E

(—) Continental Casualty Company v. Argentine Republic™®

1.

3.

MY BIT 25 2 R85 2 18 (o) UK : TE—#BHVTS BB BERRIRE
ATAEFE ) A TG ZRE ™ - REERWSIREBITIE
SBTFHEEMIGE ARE TR EIATERTENNZ 2ZER FlaNms
BNER T HEEE A2 [BREREMER ] (Guaranteed
Loan contracts) ~ PAtRZEEEE 522 #Y (Treasury Bills contracts)
&% TBODEN 2013 &%52247 & °' -

CMIRENNRBRE L ERLEER » 55t > MRENEHERE

ERHE ARCNA (RERMAREREZTRAT) » WIFRE
Continental » FXEMIERIZHERER « HIN > (EOEBIERE2HYHGE
TEREMEEAEA MEEARIREN DIAERE - BEREBENE (BIFTR
EEE) DIAER® -

ERE < $IRR™

HERERR  ERERHER —BEEGFERKREBEZGER - B
B CDRESSE - PREZRBIMRN— - RERPBERR > HE

78 Continental Casualty Company v. Argentine Republic, ICSID Case No
ARB/03/9, 2008, Award rendered on September 5, 2008.
79 Id. at para. 286.

80 Id.

81 Id. at para. 288.
82 Id. at para. 293.
83 Id. at para. 295.
84 Id. at paras. 296-302.



A LEEER—%EE (bilateral obligation) » BEEBEEREEC
MFEM ] - MMBIEREISENER » WERERE TRt IFEHR
EMmIFRRAEER -

PREQEIRYZDRIEBN - MU R SEAE FHEZIEE AN AT
REEE - AL > #HETIRN BB AT ZNMEER 2B
AR ERES TSR S E AR SNEFIFTHIE S EAMR - Btz
KRB BEREANZBR » IVRERIFERITEZ - BRSNS
ERERE (Convertibility Law) RlIntangibility LawZATEND » 3%
SESEPUBRECERSBEEER - FIESEBE—MRIIREA
R R REFERESMBERBEAMIE MHRIEEEAZIKRE )
% BN D Il FE AR Z=FIBI T Z ZEHA IR FRAT IS -

IR RS ERINSPIRENTER HBRE AR Z A
EHREMEK ) (Guaranteed Loan contracts) ~ PURIEEIEEEZS
2% (Treasury Bills contracts) & TBODEN 2013 :8z522%Y ] AYAR
7 R ERBIERMNERZ EZHERBMBAERGRZEE -
BREZEZEFRMHIHESDBEMNRENNSES I HLETEZ ERIFRA
N AEEEZRIERB L BN » INEER MR RRUZ 28 -

(Z) Joseph Charles Lemire v Ukraine, Decision on Jurisdiction and

Liability *

EEEES e R PTRRE] Z BITSE2(REE3IH(C)FIRE = [E—HHFHUISIE

85 Joseph Charles Lemire v Ukraine, Decision on Jurisdiction and Liability, 1ICSID
Case No ARB/06/18; IIC 424, Award rendered on January 14, 2010.
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EIEEMMMTSFTHERMKIRE TR REBILLERETHESE
STHEREMERFTEZHIAZ 2RSS - 2000 F A HEPTE 2 NEED
EBLLRRZZHVERTS o MEER R R RGN A EERZZHY (EI5PTER
S MERR:E) BB ZER » RIBZIGFISAMEEZDNLAESR » ERIRE
FEFRRMERS R EENR MR RHRMELZNVRHZER » i HER
ARIEFUZ B -

SE5E0  EREIPN TLEZ Bk

BRERFTTEEZ M EDES - NSEEEBIASESIREIIE - TEETEZ
BERMEEIY (RE) 8 [IREEH ) AEEZ [EAEE) > 85K
BRZBREFIER - W2 66 RE -

HARMBESEAREE » BUIZH Continental Casualty Company
v. Argentine Republic—Z{HEEL R » BEARNIERRATHE BRI T EEIZE
ABEZ TE8HEFF 1 N ERWSEIFEEZEAFIC IRE) =N [REE
g FTE]EERITBURAIFTITE 2 I EEEFE - MUBEEEEN - AR
BRTER » BFRIFFTEEHEBIARMBIMMEREBRER ZIRE - BIOREAY
BESEMRIERIGRIZIRE » TREBNAHBIAZER - ALt » FEHGRISEEA
BB AT IR EMMRENEY - NHIER BRI EEENIPTES
EFNEEEAHSBRREERT - BIFRIRERGRZLENT - B
FERIZEIRE 21T » URBMMEIRE ABBRIERERBREERERELZ
ER -

86 "Each Party shall observe any obligation it may have entered into with regard

to investments."” Id. at para. 497.
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1. US Model BIT :

Article 6:Expropriation and Compensation 10
1. Neither Party may expropriate or nationalize a covered investment

either directly or indirectly through measures equivalent to

expropriation or nationalization ("expropriation"), except:

(a) for a public purpose;

(b) in a non-discriminatory manner;

(c) on payment of prompt, adequate, and effective compensation; and

(d) in accordance with due process of law and Article 5 [Minimum
Standard of Treatment] (1)through(3).

2. The compensation referred to in paragraph 1(c)shall:

(a) be paid without delay;

(b) be equivalent to the fair market value of the expropriated
investment immediately before the expropriation took place ("the
date of expropriation") ;

(c) not reflect any change in value occurring because the intended
expropriation had become known earlier; and

(d) be fully realizable and freely transferable.
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3. If the fair market value is denominated in a freely usable currency,
the compensation referred to in paragraph 1(c) shall be no less than
the fair market value on the date of expropriation, plus interest at a
commercially reasonable rate for that currency, accrued from the date
of expropriation until the date of payment.

4. If the fair market value is denominated in a currency that is not freely
usable, the compensation referred to in paragraph 1(c) — converted
into the currency of payment at the market rate of exchange prevailing
on the date of payment — shall be no less than:

(a) the fair market value on the date of expropriation, converted into a
freely usable currency at the market rate of exchange prevailing on
that date, plus

(b) interest, at a commercially reasonable rate for that freely usable
currency, accrued from the date of expropriation until the date of
payment.

5. This Article does not apply to the issuance of compulsory licenses
granted in relation to intellectual property rights in accordance with
the TRIPS Agreement, or to the revocation, limitation, or creation of
intellectual property rights, to the extent that such issuance, revocation,

limitation, or creation is consistent with the TRIPS Agreement.

Annex A
Customary International Law
The Parties confirm their shared understanding that "customary

international law" generally and as specifically referenced in Article 5
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[Minimum Standard of Treatment] and Annex B [Expropriation] results
from a general and consistent practice of States that they follow from
a sense of legal obligation. With regard to Article 5 [Minimum Standard
of Treatment], the customary international law minimum standard of
treatment of aliens refers to all customary international law principles that

protect the economic rights and interests of aliens.

Annex B

Expropriation

The Parties confirm their shared understanding that:

1. Article 6 [Expropriation and Compensation](1) is intended to reflect
customary international law concerning the obligation of States with
respect to expropriation.

2. An action or a series of actions by a Party cannot constitute an
expropriation unless it interferes with a tangible or intangible property
right or property interest in an investment.

3. Article 6 [Expropriation and Compensation](1) addresses two
situations. The first is direct expropriation, where an investment is
nationalized or otherwise directly expropriated through formal transfer
of title or outright seizure.

4. The second situation addressed by Article 6 [Expropriation and
Compensation](1) is indirect expropriation, where an action or series
of actions by a Party has an effect equivalent to direct expropriation
without formal transfer of title or outright seizure.

(@) The determination of whether an action or series of actions
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by a Party, in a specific fact situation, constitutes an indirect

expropriation, requires a case-by-case, fact-based inquiry that

considers, among other factors:

(i) the economic impact of the government action, although the fact
that an action or series of actions by a Party has an adverse
effect on the economic value of an investment, standing alone,
does not establish that an indirect expropriation has occurred;

(ii) the extent to which the government action interferes with
distinct, reasonable investment-backed expectations; and

(iii) the character of the government action.

(b) Except in rare circumstances, non-discriminatory regulatory actions
by a Party that are designed and applied to protect legitimate
public welfare objectives, such as public health, safety, and the
environment, do not constitute indirect expropriations.

5110 : Article 6 [Expropriation] shall be interpreted in accordance with

Annexes A and B.

2. 5HBIA:

F+T%
1. BREATNIBEN - -0 N EENSIRE AN RERIENEHETFEE
IRATER TR )ZEhE
(a) RATHEERY ;
(b) BBEAEIRRITZIEE 5
(c) HRERSBIUNE R/ \FIZHENT ~ BEREIZHIE
(d) SEEEEAEEFREBOIRIIRE -
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2. B EEHPRIERANN—EITRIN—RIITR - EEBFEEW

2R (BETEEZ I EIVSERRIES -

CHEE—TOBERT R ERRTRI IRV —RITRESENEE
BUEs » BUUEZRSINLUSERERETRE » WEELUATREER ¢

FITRENZIEEREE  IEMRACKFIIREREZEEBESMN

BEMRIE—FE » TELGEREERENEREE
(b) FZITRERRIREMEL CHEESIEZHFT - FIEMZ TBEE :
(c) AITRZFTE R
(d) RITIRZER - BERITHITRESHRBPMEELAITLREN - aREZE

HEERRFEEEERIES A HER -

. HIEREFBIN R ERBUNASNEW R E RN A FEHSREENEE
DIRP L FFR/DE - AT HIGEENESETARBBIRRIA/A
RATAAMSEMNZ BEEE -

 NMEIEERERY > BERERSEUSEZEFEMNRIFEZNR > mH
B sTERSEERTINZHEE - HEATENER - BERERETNU
BN G ERERBENTERER S -

IREEETTIRZAET - SBWEEZREA  BEEFEREU
B2 PRIARYARSITEURE MR - LUKTMRATIRRA  EBEREA
CEARMEEE -

(a

~
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S52E0 FREEERY

BABISHEBPXIRE : T ARREBE  TFERMERE - BFR
Fl o BRARMEERERBNZRG  KAEZRETHRM0RERER
b TARCHEERFRE » BEFBTHRKREHAX - MRBRHIOEITE
RENBARCHMEEBZIEN  SaEHSHEENERZZEE - ZAEA
ZERIEEE BREFSERE.  KAESHREFTHES16REREIERE
Bl s TEXRARBRIREMAmBERZNE » #SRCABINARZEE -
BEHBTFEEIIMHE - IEMEDHRREIERU - EREUEIEZFTE A
S RRAHMNBATZZHRIEN » BIXRBEREFLUMBE » LUERE R ERER
HEREEEZRAZIER - MBETNERTESE > RBLHEMBAZE
£ EREEREE > DR ALREREARMERZIEE] » HR I@ET
EFNRE > RBVHEENBAZIESE  ERERREG > DIOBALRAREA
REEECES ) IRBIEERINZZIMIE - BE— AR EURIRRR Z K
ERfET MBI ~ FEoANBERAVREIE ) 81T -

BEZ  MABWHERSEIEEZBENER  HARMEEZSAR
E > RA|EANSEIEHE - MEERTERREMBRAIXNHNENNE - INFE
HOANWRIFHERRBLZ - AL - BRIFRERAIEER » WAIFEFIR 2TV
™ BIKIEBAREFGTER - TOMNEREIHE - SRIRGIMHIEZ
—ISAEERE - BEREW > EBICMMTIHIVEIREARNIRE - AREZEE
W2 EE - BERESY > BEIRENRZEENSNN > TEEER=EEF
B TEEEWL - TEARBUL B THEl -

TMEREEBHESEHNETEZRWN - REEZEHNERZEEN - BES

BEERNEINERTRZFRIRAVINE - EBERFLUHIEZHEMTSHH
ERBEAREBRITR - BRINOHESREE -
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SB3ET RN DITRER

(—) BNZEFRRA

RALZE - BEEERESAEBNCEFRESH » EFWBERERS -
BERBNC EHFERBIEBEFARR » EEBWXIE : TERAHKE
YL~ TIREBRIMEZHENM] ~ TMKEEXRERERF) - THEFRIRTEDR
BRZME) ¢ NBAREMDAFEEARR AR EMEMU CIREAVEG -
AR IR B ERBIERIS A AR B R - (EE1995FLAZK
BAZHAVEIZ R E REREESUWUIRRRES - SASLEHIEZAHRA LR
XFH - HEMEIREREIREE - FREHEBIAN > IREEBITEE6{RIMA
X s =TSR IRB A RENEHREEIE - BUNSZZHES
{EEUWREBRERIIZERRE (LU M8l ) o BRBAEER
i~ KIBIEEARER - BERFFRRERANE I 8RB
ZEEN » TELR ) - BERBUINZERNRRBERBAT -

1. ERAHEBEAI(public purpose)

RIEEIRC ENELRFREMCBIRIE - AHBSEREMTEAMD
FI8E > KBTI - FIUNFEFRFEAEATINE « FRIRERE] 2 EiE
LEBEN - TEREEMEBIRERE] ZBITI9FSRBUWZEN - BRE
B TERQAHBERY -

2. DIEEAR 2 757\ (non-discriminatory manner)
e ERERIFNIEIRE 2MERRE - REEEERMERZ
KM FREFRE - MESRHAZREICE2REHRE (FIZEENE ~ 3F
3E  B=E5 - BAlE - BRIEEEIZBIT) FRETBEREH - SEHA
FiEEET 2 BITENIIHSLLRBUARA -



| moE wkEmE | 125

3. IKIBIEE A2 25 (due process of law)

BEA L  @BEAMEEHCERARBIRMUIFFZIIN - B
RRSEESEERIVEAEES  BSERESE - BRESHEIEERDT
BEELEEFZAEE -

FREEREER » BRRLEEAREFIENSHMERBEAE
HIRVEUNIER - HE SRR EEREEFRIBEES S EFB KB ZERN
DA E B R ER TS TVI9IR I E BN EEZEEAIE E1E - US Model
BITREWURR PR EEEZREFR > RRELEELAREFRIZIEK
N - ISEES R581 3 1B [RIEFRERFIE ] JIA - US Model BIT
PTG EE5 15581 23 IERTEERILE » JTIRBEASES HRIRIMERT
BERCRIEEE » mETEEENE > ERINNEEERZIFRED -

4. WHIETER BERHESIBERE
(1) BEXRR - TEIF ~ e BB ZHiE

KEMPEMBEKERRENZHEIE » A TEIE - D E
B - L= RBIEEERFBEFHE (Ordell Hull, 1891-1955)
£ 1939 TF¥ RS BUTERREBPISATIED » BIFREZREBZD i
BRI - IREIER » BESENMSHBEBLUIRE N ZIREREUN
2 QT EEETHE  ERHRARZETEIMNEIRE - 800
BIT SRR EME HIFHIER I ~ MiZARE 2 EIEFRIRE
FLURED - BIBME - HUNEERNRESNEREH - BEEE-E
BIT ZREBEEHANTA—ME » B EARKBESEXZBIT 7
RRE -
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PREFRZHEEUN  ERBJFEEEZN - REHEMEE
BEHIETTR - BERETA—ERRAVITRIERRENERES
HIREMERAEGS - WEEAE CHEE - 8 EREER CE
& - MlAESEETERE - B IBUEIZEE) ~ Bl
pIZn (M%) BE) ~ TBlEIZmSEE) - TElENZ

EEEEBE) FRELSN -

(2) FIBZETE

BNRIREETE - EREERACEESHEE > ZRITE
BRI R TBHELCSENR) - MEBREREERIGTRIR
& - BEERGEFBEMBFISERE - BERBERZE

BB - BTSRRI SRR 2 B -

Y IEEEBR T BNEERASFEXUNE RIS
91 tb—:%%8 - B EBITEL TNEIERNEZAREETIIN

A ETMEEEERTHETZR  TEMUANEE (WWERE

BER1998FZEE]ZBIT) °

B. REFUNFREMHESRUIIERE - MEBIIFESZIF
BE (BIENEINEAENER19995F555]ZBIT) » US Model BIT
ZRERIFFREE - AIAXORERRN BETBE2HRERE
HURISIEERERRVSIRSLE - B CINEREEISTEHRE A
RURIEEME : EH I EEMES - ERERIRE - LWEAFLE
BEHINC EREIRTEIFEEE -

C. hEFEESHMTEERIFZR - (BAIRAXEAERR TESZITU
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REMEETEMNZEE (WNHAEZINRINR1998F 5] ZBIT »
B HAEREZER2002F 5552 BIT) -°

(3) XY EHE
RARSLAMIEEESZ(UIHES AR5\ - FERIUMEREETN -

A. FRESRERELUUIESHESZY - RAMFHIEEITAE - fIE
EATEMERAITE 199825512 BIT ~ EEIEE T HH 20005
EE]ZBIT °

B. }REMIEEMELL Mfreely convertible currency ] 211 - EA L
BFITEEZRC EMEBIRILAEEN - JRILTSNE » HIIIKER
LE BB ERER I HR2000F Z5ET 2 BIT °

C. BUKREBEABETRERCHEERSZY » RKIREAE
RCEWESZAT - BIGNEIERTIFHFEIE 1998 F 255 ZBIT ©

D. FELA Tfreely usable currency | 3z{J - BTa8 [freely usable
currency] - RIEEFEEBESIKRFESBESHERENES
MEES(7 o BIRNLEFIBS R EFAREEEZEE[R20025F 25T ZBIT ©

(Z) FE BIT Z#R&E

ERHEESEREZ SERERERIIF] U EEHEREE » I
HRsEHAMEMZRABELA - BRRBEISERERD » REF
BUIHRET - VB RNEZRE - AERBAT -

1. BERAHER

PREHEREEETING ~ SHIEERFI SRR EHEN & 1ITFERE
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W Bt REA TERAKERN )  BEEEREIZ BERE
ERIRES XS EREHA - SIEERR [RBAREE
=Y. ERARBHENGE % HEHGERALENE
2% - WA -

- PIORIRZTS TN

RESHHBITCEERERE™ » FIGFIRRRBERREX
MR BT EARTESR] Z HERIEMS MEUNBRIIRRIE 2 70INVRZ 1 IR
BUARAEUIEREMERSIH -

. [EEARRER

RICATBZ EEAREFEMERSE » —7 [UEMEBIAER
ESEEENZBUIER ) Ala0 (RIFRERERE) ¥ —R 88
EFERBUEZEM L - FlEl (FERBBUFEEN EXMNERENRE
REHE)  HEEEERZERSOIVER -

. HIEEEE - BERHEERE

ERBEWN - BREAE - BESBRRESTEEENRZER]
TGRS Z FUAREERh - WS B EEtE CAVESERIRE » S8BT -

87
88
89
90

PILNFRERERENE ~ FERBRRFTZMAE ©

PIENFNENEE Z B3 B INEEET 2 HRRE

PIZNFRERERENE ~ JFRE ~ EESS ~ BAIE ~ BRIESIZHE -

HE PR EPIAIIE SRS ~ 8 ~ A - RE - FIEIEZBIERER
EFE -



| 2B pREmE |

(1) WIEEZEEFTE’RE

KEEECEEREREEHRZ » HBERE MEHUREIR
A TERSREART S~ MERSURE )~ TEIRASRE ™

FAEREL - WRBHEMEN CRRE—ZIBA -
(2) MIEEZBEFTEREE
ETERBEEESTEEEBLATEE -
A. TENBEIZEE.

BIan (LA BRI EERERERS
B%) SROIREFEIRERBERE RIIRRTEZ HIE BRI
REFERAGEUWEIZBERS - BRETERBRERS
) . EEEEMENEETE - BYZRW™ -

B. M&UREIZ AT (M%) {EfEL (fair price of the investment;

fair market value)
NEMENER BERERZEHERE - RiIETEEE

x> WEHINZZBERE ERGRZEBIE - KEENEET
— RENRAMBRARLENESRE - IE—TE¥IEMRE -

91
92

93
94
95

BILNFREREZRTON ~ FH2RPEEE ~ SHREIIERFIZHE °

PIANFREREE PR ER ~ ZHEN - REH ~ SFETARI -~ Fivl ~ B
FEE]ZARE ©

PN ERERE = BERFT 2 HAE

PIZNFXERERENE ~ PUIREE ~ ZRAUTE ~ REFAIET  FBRIALZHEER] 2 IBAE -
BILNFREREESEET ~ EINAINEREIZ 7AE °
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C. NMaulpTZ B EE

BIGNIREEERENE ~ FERE ~ BRIE ~ BARALE: ~ [RE ~ =
RFE PRER ~ZHEEN -RERT FHiE FHEIE FELbime
MBS AIRENE FEEER] < SRR ERE - IIRIIERSEBTIL -

D. NMAWRIZEEEE] (genuine value)

pan (PEREEESZ[HANEREFERFERE) H6fk
SE2IEMRE - [ AT BUBUAERN S ZREIEER AR
BF o IKBIREFEURES - M ERBIKR O A MEERITEZ
BRI IR EEBEEE - IBEMIMISREA -1 *-

(3) MBZEE

A. FIBUNEIEAR T MIEMARGITZHE - EEaFZTNBZB[E -

HREFEETCEBRERTE - BRMESMERBHEREE

B DRI BIETFBZRE - WMETHAE » EEZRMEINS

MKIEE (—fy) BFEANSETEIFNE)  (FINEEIIRE « Bl

B ~ SEEUER - ERIESFERAFR]EEBRERE) ~ &S

ARZME) (BINESRADSIZEERERE) ~ NEMN

FWETIIN (FIZNEESHEIAR B L INIERERNNEZ BB » R

WEMMBERITEIMMRERSIEZA R « MESFHTARMEFTZ

BE - BIFRKIEA B BRI SRR ATIRIT Z T3 RFRR
HIEE) HEHRA -

96 HEIERZZENIATRRFI ZIRBHMENMBELRE -
97 ESRIMEEENTIK - ENE ~ JFRE - BE5 ~ BINAR - 8FE - BERS - &BA
INER ~ TOERAR ~ ZHREN ~ DRSS ZIRERE -
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B. RARFSRICTMRIEEZRERE - BRE I BREUREIER
FIECHENRERLE) & BRESBATERASE NHe
E=EE (FE IR Hib) ¥ & > mEHARER -

(=) EEERE BT

WRIATIE - BURARIERN IS ERZINKERIL - HEEE8s B
EEWN R TEHEHER) -  BEEBUWXEREAELZHU (de jure
expropriation) » fRIEMERBNERIEREANWNERE - EMEREE
BEEEREESNHER  fieEEEWN - BEERNERFE LHIN (de
facto expropriation) fRIEMEREBITMAEMTETS > BHREZERFELIK
BACHERE - SWS2EmBEL - BAIEEMEERREAN (HMEMBA)
g MMBNEEREURC 2 ANEFINEMERZBR -

1. BRI REEN

IEEHWL RAED ERBEBBRRIIE S I BUNERER - 1t
HERENREER - MB NI=1& :

(1) #REE MEFUNEREMIRDVERINITZFENE ] (equivalent to nationalization
or expropriation) » kb7 T\EENESR BN - BRFRBR 2 MERE
ZER] > BRESERRANE - HITNFKEEAENERTERE] ZBIABIEZ °

(2) BBRE BRI (directly or indirectly) 2 IR ~ EHE{LEIERAE
MR EMREEE - LTS NERBIE T EEE R - fILIEHBIABZ -

98 FRSIRESHTARINERS] < BIZREWE -
99 FABRINEMEMRE - RRFE - PRER - RERT - HiEE - FHEIE -« fEbin
o8~ NEEMERE]IC EEIREHE
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(3) BE TEEXEE) > WAMHSINHERMRBEREUNZERE -
SRA/BEBEAMBILLES - LLIRNEHKREARERRE
fE - BIZNUS Model BITSE 6fRENNSHIGFA ~ HIFBHL B IERIEER
Al R TREEEUW < HIERRZRINEAFRH -

. R YR

HREBEUNC 515 - IR —RIINAFTAZ =4 - SRR EEE
IR EIRRE CARBRE « i — 2 EE » TSRS H RIS R
WHRERESEERE (case-by-case) 27T\ - (BEIREIEIELZ K » %
EEEEANDIIFRYENC 2EMKIE - BREEREANTA] - (HEX
FERBHIN - B=H SRS 28R, - It —REEEURE HIBREN
HRUS Model BITHI{4BREHBIAZE 121855318 (a)fIE(d)FHIIEAX
TERERHEE S BREERENC B ERER - St =182 4ol
g

(1) FEEEBEIVEE (economic impact)

RoMEEERENSZENWESE-IRER - EEEELEaE
FE > TELUEREERNNSEE - BE2 - REAREZRI
FERSIOTREEBEEIMERBRESFE (adverse effect) -
AR D EMEMAVEEE - LGEE TR 1T/7REE S LIS MHEE
IWRER - At - iEESEERZENEERTR - HILEINGR
¥ BERES - BTEREU -

BASea-Land Service, Inc. v The Islamic Republic of IranZg

(IRAN-U.S. Tribunal case)'”%fl » ZRFES=EALT (Sea-

100 Sea-Land Service, Inc. v The Islamic Republic of Iran, 6 IRAN-U.S. C.T.R.149
et seq. (1984).
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Land) B7RFPEIERLILESIRFRAPTES A mISRR RS
FRE21I%R - BRERQTBHEELFRIRN - BREFEE
ZATIEEEIERNET] - MERFPRAZRFITIREREREES
W - MEEFARELRT - BREIRITIRFIS & EB IR R BRSNS
MmEmE PRI » WEREBBABEREN > HREBEATH
BEMRARGE - ZATNIEFRABEABRMERES - T HE
REEHWCSE -

(2) ERIEERERF (investment-backed expectations) ZEEEE

ERZKEMERGTHDN » EUSERHEARS (reasonable
investment-backed expectations) {F/REME - NRMFBHEIGTZ
1378 EXREMTEAEREECEERM  BE2 - @A
BEECGERFERS - FrEEBMHEZITRERRESER
EEMED - EERERE - & ERTEEE TR K BB U

FEREE -

M Metalclad Corporation v. The United Mexican States'' —
R0 - 2R BUTRE LEREMetalcladiS&EIRLE - FREREA
HERBITEES B TEEEEISESENZ1TR » BREE
HUMetalcladBVIZE » BFRETEXREEIRE » AlRINCAHH
18 » BIAEMEEBEBNEUIGRIUZ B -

101 Metalclad v. the United Mexican States, Award, ICSID Case No. ARB(AF)/97/1,
August 30, 2000.
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(3) HIERITHRZFFIE (character of government action)

WERITRZFHEILIEREERBIECERN - RE R
EMFHEETOMEE - ARMERESHHE R EMIS MUK
BEEZKREBEMBDEUWAIREE - AIBN 23R ET IR RE
BN ERZNVAERM NS RERAENDZITE - BIES

NSRS B RN RN -

B Oscar Chinn—2273% » SRR RISLEFFIRETE - LEA
RINFSEER1931 6 B2 —ERBCREN - BEEESE T
EREERIBT 2 R EEERT - BFSUARERRAR - AIRLEA I B AT
BefREEESRIFZERE - 5B (public purpose)
[RAI > BERRNEMEE BB ELLNFENRIREES
R BEMAEINEMBRY - UL B EESENER 2 1TRILTE
BB R E U A IR

3. EIEEFUEEER] SRR IE

S—ETTEERVREIRE - 7SRRI EZ REIT - IEE
AEE76RE— ~ JIERE - [REABERERBRIISE T
FFERERSRBAB UGS IEZ B R RT SRR DN EE iR
ENF - EX EEMEISIKEEE - TR ABRERNE : BEHER
FELUHERANMISRERE - EfFSRRINENRBEFTERE -
BUBENRTZ IFEFNERRIR - MBEFEABRAGRSHNTAFELRS
ZIBSE » FOABTH IR TERA R SBEOEES - MEp

B2 - BRI EEMBHINGIKEEEE - 15T ABEERRE -
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SBRIERE - FEREABRHEENEAGBEZHES 891
K - AENEEREAKRESZ - |

HSEREC EFaH BRI RE R EEHERIE - 118
FOIsesmRIEEUR - MEIILLCER - BRIFEREPTEEETZBITHRFLL
MEEZE > SRR ENEHFEMBNRIEEANRLESRIE - 5%
S35 - FANRLLEL » US Model BITEE6IREESIE A TRIPSIEAMIE T
B EEERRIEZIE - EREMIRINZAIN » BHFEESS -

P

SH4EN  HHRAZEGI

(—) BERS MEWs) 22

1. Starrett Housing Corp. v. Iran'®

(1) AEMBERDBEM EEBUTEIREEANEENEEMSHHIIE
REARTZITR  IEBERBEBWN - AIAIARERSStarrett
Housing X F)#20mran $R1TFFIZFEZEHIA - 1IIBSREES
FT2AEIHEE —ER DL ERRFRASHTISIEA - BFEA
BT EIRPRAFEISIE A TR TSI E AR B2 E RS -

102 US Model BIT Article 6 (5): "This Article does not apply to the issuance
of compulsory licenses granted in relation to intellectual property rights in
accordance with the TRIPS Agreement, or to the revocation, limitation, or
creation of intellectual property rights, to the extent that such issuance,
revocation, limitation, or creation is consistent with the TRIPS Agreement."

103 Starrett Housing Corp. v. Government of the Islamic Republic of Iran, 4 Iran-US
C.T.R. 122, 156 (Dec. 19, 1983); Starrett Housing Corp. v. Iran, 16 IRAN-U.S.
C.T.R. 112 et seq. (1987).
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(2) EBBEEER - BRMENBRAEEREX SR - FIREE
FELEARNIEHIER > NZIIRERNEMERLEEE - =
EEMTEREHENER « SRANEEMLFEETEAER
ZATREMBRE - BN IREET KT RZ —ENVRRE -
BEEFERE - BREENEERREMBENRITHTESTR
B EHZRERELIBIIENERE - ITRITREEMREEUR -
FEIRHSIEMIE -

104

2. Wena Hotels Limited v. Arab Republic of Egypt

(1) ZERFFEEHA PR E Y ERR BN REER FREWena
Hotel Limited ZIRERNFREIEBZFIE - ICREEIKIBEREREEIRR
BIT RERHXATDULECREREZE » CEREHRESEEZ
BEE > BRRIFZIIREBAEUR - AlRIZEBIT RER
TR ~ D EBEMCHIE - AR MEBEEEIRERRIER R
BRI ZBIT » WESHIBEEL20008TZHIELTRS °

(2) W EEXNBELIREIREBIT ZEUNES - 5BREUELIER
FEERAHERRR - BANMEBRIRBIEZEE » ERZENATE
ZIENMBIELZ - AEAREZKRE - BERBIZEHCRTITAM
BREENCSFE  BBRRE-—FZA - TEEBEIIERRZ
BEE - BESHEYEEISEE -

() FAMRTERKARIEZHE - MEERIC S FREERE Y
B - EHCRATEERER » NMEHREAERIE - TWRAEXE

104 Wena Hotels Limited v. Arab Republic of Egypt, ICSID Case No. ARB/98/4,
October 31, 2005.
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ERIBIAE - NEBERE—F2A > REREZIFENEE
HEREMRSHIE - EERTERKANEE -

3. Generation Ukraine, Inc. v. Ukraine'®®

(1) S MERMITIEIE T EEHeneratsiya Ltd ZETHTERZ1THR
EARBNEEHNNEERNIS - MEESR > PTENEER
W WEBMERNNEREABEBIREAMEZMEETFCSLZ
1178 MARSEREBISERBNEEEN -

(2) EREZEEUNAIEND - MRBERIBRRERFMDITECSERT
M IXERERAERR BN RBEEREEHEHDITHEZITR
RERETEHCHEARET - URZEECEEESGEMEERT
EFR EHBUREARES - AREZFEREBNEEHNNEEZE
U > BUREREHER S ERDEIER - IEERSRGER -

4. Walter Bau AG v. Kingdom of Thailand '°®

PR S [ BRRERZER - 5RA8 TREEEUL fRis TRIEREA
M E LA (ERENMFREAES BN (Metalclad
Corp. v MexicoX'") > BERE LEDRRIMDEEZLEM
TIBALEUR - HISRE AR O = EMEEZ R EMBAEU (Vivendi

105 Generation Ukraine Inc. v. Ukraine, ICSID Case No. ARB/00/9, Award,
September 16, 2003.

106 Walter Bau AG vs. Kingdom of Thailand, ICSID Arbitration Case No. ARB/05/8,
Award rendered on July 1, 2009.

107 Metalclad v Mexico, ICSID Case No. ARB(AF)/97/1, Award of 30 August 2000.
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v ArgentinaZE'®) o Lt » tR¥ELG & E Energy Corp. v Argentine
Republic® (LTS LG & EXR] ) MRECRRE - IR EDIFHE

B ERETSIREAEEZEET] » ESMEERE » @~
TELRERBR N

5. Rolnvest Co UK v Russian Federation"°

IR EZITRIN LR —RBREITR > EREZITRLAR
IEMEARRPBECES  PHEBEEEXNB IRELRREA
DR MBELA/—FHUITR™ - MEEIIES FERIMELIE -
BERBEZ(FSEREE - MRBUGEEZIRE » MBERDN—
BEEHEBNIREZENETREE - BRRWENE - BIF%E
FEAB R -

6. Metalclad Corporation v. The United Mexican State'™

(1) ERMBEEELRTNAFTA 1110 RRELENIBEHE - NES
SREMETEB/EANG » REREENREZEMNRMMERE
5> MEsStEEERENSNFEMNBAITE—ENEEE
M~ BSANmIFER - (BERPBEEE BRIt EREZ 1B -

108 Vivendi v Argentina, ICSID Case No. ARB/97/3, Award of 20 August 2007.

109 LG & E Energy Corp v Argentine Republic, ICSID Case No. ARB/02/1, Decision
on liability of 3 October 2006.

110 Rolnvest Co UK v Russian Federation, SCC Case No 075/2009; IIC 471, Award
rendered on September 12, 2010.

111 Id. para. 628.

112 Id. para. 629.

113 Id. para. 623.

114 Metalclad v Mexico, ICSID Case No. ARB(AF)/97/1, Award of 30 August 2000.
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(2) ER - ISESCHBIARSF B - (PERUESSREFESME LEMetalclad
HEEIBS > EMetalcladEEAHEIREITHERN > BRAMERE
EIREEEN 2137 - BEEEUWMetalcladfVIRE - AR EHE

Metalclad - 3ZRZNAFTA 251110 {&FRE °
7. Tippetts v.TAMS-AFFA Consulting Engineers of Iran'"®

HERERRXFPRABEEANRE T ZEEED > EBItHEHE
KREANEIETAMS-AFFAR T2 EBENEERIETEISAEF - 4
EFPEABN RIEE IR A TSR A1 T RN IAEBALEUR - (B2
BARZ1T% » BIXIBEBRTAMS-AFFA{ TR S S BB/ EETAMS-
AFFATGE » EREFHI TRESREIZEBERESFEDR - %118
1SRN I EUN -

8. Sea-Land, Inc. v. The Islamic Republic of Iran™"®

AEBRBEERL > RERITIRSSEEBRNERERER
M#m B PR EARYITA » AN IBIB AT R AV R - HIREEKAR
£ - MZERQINTBERNEREEFRIBRARCER - BEEHT
Higgupy =R sV iEIREEMIRS - Bank of Markazi BEIRERZIE
BR > INEPSO WIEEMNSIEAYFFE - PRI RSITRATHER
BEEHNNEE -

115 Tippetts, Abbett, McCarthy, Stratton v. TAMS-AFFA Consulting Engineers of
Iran, 6 IRAN-U.S. C.T.R. 219 (June 29, 1984).

116 Sea-Land Service, Inc. v The Islamic Republic of Iran, 6 IRAN-U.S. C.T.R.149
et seq. (1984).
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10.Sempra Energy International v. The Argentine Republic

9. S.D. Myers Inc. v. Canada"’

REERMNEANNFEILEZEEEPCB BEREANEZEXIERNZ
RIE - B EEBWNEMEREXRNEEERE - PRESR - A
SHVHIE) B THINNSE ) DARKZBASHEETENEERE
DIRE > WIFFTEH BRI EELHIERVATEBAEN - B - MR
L EERET I EANN BREBREEE - (FREPES®EZ
FERH  ARTRENEARBNEEUITS - ERRSEBL 18
Bl (tantamount to) ZFIFERAEUNATIREEREE » E2H
Pope RYRER » HHEIBRAVR AR W R SREXEUWIR S CEREEE
RYBERY - INMNEERIBSRZ BRRE - BURSRIESRTANILL

118

(1) MHERR - MENEEIETENTLRDERMZmA - 55!
ERRRZMAZBERE - BRI ERNEEEU - TEEF
MOEERERBEBIVHES » AENEXBBREMER BN
T BRMS - REERISBNRUESHEER - ETNEREERE
ERATZEEZBE TSR AEKREEESHTER
B BItR#BEMTEEEREE  REDA/LATHEFGEED
RN BB ATLREVSLE—ER -

(2) MBELFRR - DEEHBENMBEZIIRGENEZIEHE
fF, FOEMRERERHN - ALt » EBRNLIFEEEENIRESE

117 S.D. Myers, Inc. v. Canada, UNCITRAL, First Partial award, November 13,
2000(NAFTA).

118 Sempra Energy International v. The Argentine Republic, Decision on Objections
to Jurisdiction, ICSID Case No. ARB/02/16, May 11, 2005.
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% - BUCHERIEELRESER - BINAERISEBIERME
BEZIIRGFHENEZIEREN -

(3) IRIEPope—ZREI B B FUNATIZIIAVREEEERERR » OIIF/RBEEUN
SHYIENTZIRE > RIBEZE - SEETRTE NIIFEIE - T8
BRNEEEHI : ()W FEREEHREZEHENENAITHAEE
ZEEE - ()RETHNBLTEEARET » (i)BEATETT
R4 - (iv) THEATTHER - (VIIBRATEALE » (vi) T8
NEBTHEBAZEM » R(viFI BRI ENE LI E—EE
RO ZEHE - SR EFIEAVHENE - (MRERRAEZIER
WANE » ARRELWAREKIEIREEEEHIE » EBTF

RIS (adverse effects) B TNESIAY » HIIIRZEBITHIEZA
MANHRENRBITZREERE - TERIREEUN -

11. Parkerings-Compagniet v. Republic of Lithuania'®

(1) SEMBEB TR - BRVENMERIIIREZH 2 —TIMm#R LS
E/REHY - VAFMLITEEBR EEEIIREE L - #itVilniusi
BUSTEE ZE RIS ERBB ZNTE - IARBIRATRET » #KEI
FITEEHBEZKIEDMER EZK » B VilniusTHIEUSHR IEIRE RS
2ITR - AL BRLILHIBITARZ UK

(2) MEREEBR AR LNFE LR EQEE 2 ABARERE
IR - MBETERENSCRERESZEN » BXREDRF
BAARIRHE - BRSW RO LIFDIOABEERKBE

119 Parkerings-Compagniet v. Republic of Lithuania, ICSID Arbitration case No.
ARB/05/8, Award rendered on September 11, 2007.
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(3) AARFERENERN_Z2M - MIMRENBHE NEN2IBEY
REECHESHMEBERE It—2H - WHERESEEME
EEU -

(Z) EEnt ZESEU (creeping expropriation) ZE{HRERTE
Walter Bau AG vs. Kingdom of Thailand '*°

(1) REEERZ NZSEUW] - 28IGeneration Ukraine v Ukraine
—R2ZRE - HRlEElRERe—& - BERISEZSE -
WE—RBEARSETHESRER TR - MBENEERE
REETHURZ1TRR - BIBZET U - Parkerings v Lithuania—
HABRELHWGRR HNEBEKREACHEECEEF
2, HEREBNMEEZRE  BEENREANNEMENSEE
WMIFE » TERR -

dlf

I

(2) REBEMBEMEEENR ZSENC RE > ARMBEDBRKES
2004F 10 AL RSERITTREBER B ZITRITREREZIK
BB BRI - B9t - FIRDMTEES RERIDIGHHES EH
T » R¥EParkerings V Linthuania—Z=2 BE - BEEEEBEIEER
WEZNMERZEIRIE - AHRIREDIFEEED - RSERK
RIS 22K CER RS ATEU* -

(B) XIEM R EREHEHIREZILHIE - 2EIPSEG Global v

120 Walter Bau AG vs. Kingdom of Thailand, ICSID Arbitration Case No. ARB/05/8,
Award rendered on July 1, 2009.

121 Id. at para. 10.11.

122 Id. at para. 10.13.
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Turkey—32 - FTBIREXHECIERIETSRATEETEEEIE
RITHE ~ FRFEAINZ DEE « EF2(Ean ~ NEEBXEDHELRT
LEEDEHEIIEFMS - RERR » ARG Z1IRI B/
AT ARE - BREZITRIWBWMZNMER (HIIER
B THRBBITBEXRS) - REMINTHEFRERKIR > HiEZE
BEREPSEG—RMERL REETFAERNE ) RE > BHREU

ERE - MEBERERSIAREBME I TR ERBUBIRIME
AR U

S55E0 LEBUERIAZR
BT E R PR EBUR TN BRYR R SR A BRI S - RS RET
s -

(—) BERARMEEZEZREREWZEH
1. BAEI5MER : T ARZEBFE ~ TIFMERMERE - [BFRIE

2. FERBZILSE108 K5E14 F 0 [EIIFIE - HARARIDALHIT
2 BWRHEERAITZ - —0 -~ DEHU - 1 IRERKEE108 5RE14
S RABUGIRAHPRIDAIHIT - IREERITZEIR BRI
EfFEHRBNAIECER - LN B HERRBERE
B IR T ERR -

3. WAERKEERERES$H440 SREEX : [ A\ARZHEERTRE
BEBTRHRRERX - BREEKCATEQENBARCHEES

123 Id. at paras. 10.16-10.18.
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1B SaETEEENERZZEHE - EREAZSENEES
KEFSIERE - TEWRIE RN EIRNE M EERAM » £k
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B > BXEFSERE - AL EERERS2BSEUNPTER
B ERAEARER -

. AR EERIEETES16 SREREIERSE - TREAESTOIFEE -

ARCHEERTRIE < It—iRESTERERE A K EZSEIRNEE -
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(/7] BEREE TN ERE 2 AT

| I | mE
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~ AFEEE -
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S RHEEE -
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RN EESE -
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RN
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1. US Model BIT :

Article 8: Performance Requirements

1. Neither Party may, in connection with the establishment, acquisition,
expansion, management, conduct, operation, or sale or other
disposition of an investment of an investor of a Party or of a non-

Party in its territory, impose or enforce any requirement or enforce any

commitment or undertaking: £¥11

(a) to export a given level or percentage of goods or services;

(b) to achieve a given level or percentage of domestic content;

(c) to purchase, use, or accord a preference to goods produced in its
territory, or to purchase goods from persons in its territory;

(d) to relate in any way the volume or value of imports to the volume
or value of exports or to the amount of foreign exchange inflows
associated with such investment;

(e) to restrict sales of goods or services in its territory that such
investment produces or supplies by relating such sales in any way
to the volume or value of its exports or foreign exchange earnings;

(f) to transfer a particular technology, a production process, or other

proprietary knowledge to a person in its territory;
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(g) to supply exclusively from the territory of the Party the goods that
such investment produces or the services that it supplies to a
specific regional market or to the world market; or

(h) (i) to purchase, use, or accord a preference to, in its territory,

technology of the Party or of persons of the Party5¥12; or

(ii) that prevents the purchase or use of, or the according of
a preference to, in its territory, particular technology,
so as to afford protection on the basis of nationality to its own
investors or investments or to technology of the Party or of
persons of the Party.

2. Neither Party may condition the receipt or continued receipt of
an advantage, in connection with the establishment, acquisition,
expansion, management, conduct, operation, or sale or other
disposition of an investment in its territory of an investor of a Party or
of a non-Party, on compliance with any requirement:

(a) to achieve a given level or percentage of domestic content;

(b) to purchase, use, or accord a preference to goods produced in its
territory, or to purchase goods from persons in its territory;

(c) to relate in any way the volume or value of imports to the volume
or value of exports or to the amount of foreign exchange inflows
associated with such investment; or

(d) to restrict sales of goods or services in its territory that such
investment produces or supplies by relating such sales in any way
to the volume or value of its exports or foreign exchange earnings.

3. (a) Nothing in paragraph 2 shall be construed to prevent a Party from

conditioning the receipt or continued receipt of an advantage, in
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connection with an investment in its territory of an investor of a

Party or of a non-Party, on compliance with a requirement to locate

production, supply a service, train or employ workers, construct or

expand particular facilities, or carry out research and development, in

its territory.

(b) Paragraph 1(f) and (h) do not apply:

(i)

(if)

when a Party authorizes use of an intellectual property right in
accordance with Article 31 of the TRIPS Agreement, or to measures
requiring the disclosure of proprietary information that fall within
the scope of, and are consistent with, Article 39 of the TRIPS
Agreement; or

when the requirement is imposed or the commitment or
undertaking is enforced by a court, administrative tribunal, or
competition authority to remedy a practice determined after judicial
or administrative process to be anticompetitive under the Party’s

competition laws. ££13

(c) Provided that such measures are not applied in an arbitrary

)

(if)

or unjustifiable manner, and provided that such measures do
not constitute a disguised restriction on international trade or
investment, paragraphs 1(b), (c), (f) and (h), and 2(a) and (b), shall
not be construed to prevent a Party from adopting or maintaining
measures, including environmental measures:

necessary to secure compliance with laws and regulations that are
not inconsistent with this Treaty;

necessary to protect human, animal, or plant life or health; or
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(i) related to the conservation of living or non-living exhaustible natural
resources.
(d) Paragraphs 1(a), (b), and (c), and 2(a) and (b), do not apply to
qualification requirements for goods or services with respect to
export promotion and foreign aid programs.
(e) Paragraphs 1(b), (c), (f),(g) and (h), and 2(a) and (b), do not apply
to government procurement.
(f) Paragraphs 2(a) and (b) do not apply to requirements imposed by
an importing Party relating to the content of goods necessary to
qualify for preferential tariffs or preferential quotas.
4. For greater certainty, paragraphs 1 and 2 do not apply to any
commitment, undertaking, or requirement other than those set out in
those paragraphs.
5. This Article does not preclude enforcement of any commitment,
undertaking, or requirement between private parties, where a Party did
not impose or require the commitment, undertaking, or requirement.
£¥11 : For greater certainty, a condition for the receipt or continued receipt
of an advantage referred to in paragraph 2 does not constitute a
"commitment or undertaking" for the purposes of paragraph 1.

5112 : For purposes of this Article, the term "technology of the Party or
of persons of the Party" includes technology that is owned by the
Party or persons of the Party, and technology for which the Party
holds, or persons of the Party hold, an exclusive license.

113 : The Parties recognize that a patent does not necessarily confer

market power.
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2. 5HBIA:
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1. F—TFIRNEREIEARNFENEIT NIIEK » (ERiSIREAREFEZ
fEREE
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75 NOEBERNBERA ~ SEAEOIBIRES REARTS
(d) BAMEETFS NG OSSR MBS S5k H B » SEEEAZ
1 ENERE 2 N EE A B EAE
(e) BTN E AR EMFEERIEH B REBHHE - DUEETS
NEEOE ~ BOBSANEUAESERS - DIRGIZIEEEE)
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() ERBERERE  KIEANESTNEBERPFERENLRSD
(h) #8327 ~ RN EMBEBRNBREREEBRANIBERA  EATE
S EEEE 5 B TIIBRERN
(i) RBERFER ~ (TEAESGREFELMARERERBRSR A2
1555 - FTONEESREITE 5 =X
(i) BRANESMERECRE » MAREZ HNWRER HRESEE
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(i) BXRIEEASTESEMEBSN RIS RN AR T TR E A
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TBEEPTYE 2 RN ERRBI S AERER > fa P ERMEEZEIT
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AERFIRE - ELZ » B4IEZETERPB T H1ERFE2IERYEE
L BERIEE » NMERERRIIBERZBEEITKEL - K&
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. B EBIAZETIRE1IEIMZRELIUS Model BITSESIRE1IEZiRED » 22

HIEERZR —ARAVENESRIENE - LIBEKRIITOTNIIEEE P T 5RE « 55
2IE7R3¥EUS Model BITZE815REE3IEEE (a)FR R (c)ZE (FUZ BIFMEK »
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(2) Tcommitment or undertaking] : BUEEIEMFEERANABIZE A
I FERATIR BRI EITRERFURGESERE -

. o8 Tk (arbitrary) =X MEIEEIEA]  (unjustifiable)

US Model BITEESIESE (c)ABISMEFURTE : % FEEREHEE
BRETZAEBRR MENEENEEESEANKR ) RAREEEES
SIKEISER [BEREIEPRE ) FIRNE T » MR SWERER T LLIHHIE
—SEUT=EBRT » BREERR « (1)RERELRHENEE
BOARVRERETIIMVE : (2)RREALE « BYEY 2L
KEERFTNES : B)RRFIEMBZERENR -

ot [EESNVEIEEERIINR ) AEREE > I2Z 1ML
INEXEEERIEEEMES] (U.S-Prohibition of Imports of Tuna
Products from Canada) - AR IFEEZAY M =EIRIEZJ (United
States-Import Prohibition of Certain Shrimp and Shrimp Products)
(FFRE4EIHERMZER (=) 8 (M) - LE_Z=BIR WTO =5 »
MIFMEEEERS BIT FT/R%E » BERIEPEAEEN I XFEgS » EB82
ZEE -
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YN EATI » US Model BITEE3IESS (o)A S BIREIFZLEE ERFIN
OIEREVZ BN NSHERESSUREBN [TEmTRE 1 - 23K
MEERE R EX » ILEE Mdisguised restriction ] fRig I EFRE
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B2 I FII=XREERRIEFEERENZR]  (U.S-Prohibition of Imports of

Tuna Products from Canada) (F¥RZE481M8REZ=AI (D) ) -
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4. {a1z8 TIME ]  (necessary)

£ US Model BIT 25 3 I8 (c) FREE (i) BHIEEAIN T HRELZ
Bt — » 7 [REREESIRE HEGRR T EES ZBEAERERE
ZIE | (necessary to secure compliance with laws and regulations
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(necessary) | °

SHAEN  HHEAZEHI

(—) Pope & Talbot, Inc. v. Canada'®®

Pope & TalbotRAEIEMEALRERA » FEEFTERIIEIIZEAAVERAR
TR - AR RIECIEREAE - 1996 F M= ARMEERMFZF] T MR

125 Pope & Talbot, Inc. v. Canada, UNCITRAL, Award on Merits, April 10, 2001.
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la requirement for establishing, acquiring, expanding, managing,
conducting or operating a foreign owned business in Canada. | ° £
BRRERGRNE » BREBEPIRRZIERINUERE » TS EREEERZ
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1. US Model BIT :

Article 9: Senior Management and Boards of Directors

1. Neither Party may require that an enterprise of that Party that is a
covered investment appoint to senior management positions natural
persons of any particular nationality.

. A Party may require that a majority of the board of directors, or any
committee thereof, of an enterprise of that Party that is a covered
investment, be of a particular nationality, or resident in the territory of
the Party, provided that the requirement does not materially impair the

ability of the investor to exercise control over its investment.

2. 5HBIA:

EoRm S

1. AF—TF5NEREIEARNNESRET NIIEK » (ERTSIREAREREZ
feREE
() EXREEREE  KIEANESENEBERSERERLRED;
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S52E0 FREEERY
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IEHARRBERIAE -

ZHEBIREREALLEE CITEREERR - M > RHOBEFZERER

IBAS SR NS S ZIFFAAABITH » SR ILERC E21TEZ IR -

SB3EN R DITRER

(—) REHBN

NRIATIE - M EEREREERESEAANRBERNEIENES - 8
MERZZ(FRIEH - SWUS EERERRESHIITHIMRMNEEERS
BERER - EXREANERFTEEECER (BERMERER) - 18
HWERC FTEBREFETRIERE N MRS » SEEEARS
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R CPTI - EAREIERERERROEREEL - BEREXNERE -
WHE—EEEREHERANEERESEERGE A M EFEELDZE
A MERBRESRAR  TEHHSHEEEANSIEDS - Bt - %5
ENEASEAMER - FRIDEZFEPIEEVES - MELETENR
EERERES [SEEEARESEE ) HE - ERAERESNEE
RARREI - BEEESERE AT RIREZEANE -

YNEIATIE - US Model BITEE9M% @ EBRISMEEIE AN EESEZIVELR
PEEEZMEMDBIRE - S1EITHSEEIEA - [RE| CRIhE
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EERMFVEIREA - AEMBEEEEERAREREZSHEIEE
A - BB ESTENEZEEMERD - REI LoFPtERTERE
EABKREEFZASHEZEENE » ARTVEREREE - NEHM
FEEABRREIC - BIRERNMFENEE LEENBEIRE AL
HIRE a2 THIE -

EHEBIAETIRFE1EE ()N E L ERSIEERE « KIBEARE
EENEBERISTEEEXNRRE D - RUWUS Model BITEEFEE2]18
B ESEREEENET TR T osFERAEmEE 2 B -

FHETAN » & HBIASE7REE 11855 (g)FRERENZ R EEIR IVAHER IR US
Model BITEEOfR » ¥ith FERISEREN IBIERVPR T BB ES -

(D) 1gE=
1. fA:8 T=PE.  (senior) FEIEA :

F7:8 lsenior] - {&kBlack's Law DictionaryZ €% * %18
higher in rank or service] - BIMEXEFRSCE - —B2Z™
ISEEEA N TSEEIERE) - WEASTTEENTER

H ~ RIBEZRR - RERATAIE ~ AEMEGIMEMERIEETE
HIRIE—258 - HBSEEEREITEREEEMURNENEHRIEFHER
EEYITESEREZEERIBEDBER -
2. {UEESENEM MBELEEE )
FrsBEM MABRLUEEE )  REEESETEEALZEME
BT ERZEMEEEE : FBSTEEE (audit committee) ~ F
BZE= (compensation committee) ~ IERZEE= (nomination

committee) REAFFEZEE (finance committee) =5 °
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EIRE B BE — DITEE

SH4EN  HHRAZHI

TR O REFREFEFIBIAZ B RGN - 1EERIEEREBREER S 3

RZER -

SE5E1 LEBUAWAZR

(_

(=

(=

) BEASERREIOF1MB12EBIERD - 55208(RE5IERE : [EF
EREIEERIBEETERBEEE » TERRNEER  EHESEF
AL EBANEERT] o EATDARIOHEER » BREQTEE
EFRE ~ BR1E - ES 258 ~ (EPTEERFIZUE - EMIBREZIRES
15 - WERRBRASCESR - BESRAEHESFEETEREEH

ESNERTZPRA -

) RITREEB216EBIERE - RTERA > HREEEELZ - &
ZAREWEE—AEBEABERN - | 2REESRE79FIF17HKE
BB 21688957 : ['REVAE216IRFIERRERELRTES
AREDVEE - AEEABERN » WAUEEFERERERERE
5 o MEFTIBRIERT » BRBIERESE201FRZKAEMMNE » WABIES
RR2IMRLUBATRBEMZBREEN] - MERANMAUEBRER
EURRFERET -

SSBIZNABARERABISGEE : RESFEKXRLATEMERD
8% > IREARZEIEE8IFRE1IE ~ Z51081KFE218 ~ FE12815%K 51
I8 ~ Z52081%5E51ER 5B2161FF 1IHRAREIMIER ~ BFER BB R
il o 1 EFBRIERERGIFE16FRMBRLURE - MERIERHNE AR
FEREKE > HESER &5 - BEREANERERBEEFENEETH
FEREBEFTHIRS -



1) B

Annotations
on
International
Investment
Agreements




174

| EBREBE-DEE |

128 A TFEiEH

SH1ET R

1. US Model BIT :

Article 14: Non-Conforming Measures
1. Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment], 8
[Performance Requirements], and 9 [Senior Management and Boards
of Directors] do not apply to:
(a) any existing non-conforming measure that is maintained by a Party
at:
(i) the central level of government, as set out by that Party in its
Schedule to Annex | or Annex lll,
(ii) a regional level of government, as set out by that Party in its
Schedule to Annex | or Annex lll, or
(iii) a local level of government;
(b) the continuation or prompt renewal of any non-conforming measure
referred to in subparagraph (a); or
(c) an amendment to any non-conforming measure referred to in
subparagraph (a) to the extent that the amendment does not
decrease the conformity of the measure, as it existed immediately
before the amendment, with Article 3 [National Treatment], 4 [Most-

Favored-Nation Treatment], 8 [Performance Requirements], or 9




$128 FIEHER

[Senior Management and Boards of Directors].

. Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment], 8

[Performance Requirements], and 9 [Senior Management and Boards

of Directors] do not apply to any measure that a Party adopts or

maintains with respect to sectors, subsectors, or activities, as set out in

its Schedule to Annex Il.

. Neither Party may, under any measure adopted after the date of

entry into force of this Treaty and covered by its Schedule to Annex I,

require an investor of the other Party, by reason of its nationality, to sell

or otherwise dispose of an investment existing at the time the measure
becomes effective.

. Articles 3 [National Treatment] and 4 [Most-Favored-Nation Treatment]
do not apply to any measure covered by an exception to, or derogation
from, the obligations under Article 3 or 4 of the TRIPS Agreement,
as specifically provided in those Articles and in Article 5 of the TRIPS
Agreement.

. Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment],
and 9 [Senior Management and Boards of Directors] do not apply to:
(a) government procurement; or
(b) subsidies or grants provided by a Party, including government-

supported loans, guarantees, and insurance.
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2. 5HBIA:

ESJANGS
1. B=1F ~ BEUFRREBTHRNERR TNIISEIE :
(a) EI TN PIMLRAFTHERS - WTIERIRETIMIERI MR BB RSN
(i) FRORHRd ;
(i) BESER s =%
(i) =B ZEFET ~ ek
(b) AT HERARTHERS - BAE Cili(a)B2 (iR (i) ZBEEARTERE
it
(c) Eitti(a)BR(b)EFM NG & iEhinZ JEMEENEHT 5 =X
(d) B(a)BERE(b)BEFUL AT S B SIESEE » FNOBRSIFSE S
RIEINSEEE =% « ERIRRETIRZRE -

2. WHRME—TIFTER TSR MEIF B RAMI BRI B1TZEBI ~ F1TERISCEEN 2T
{AEHE » SE=1% - EMIERBLIESIIERZ

3. IRE—T75EIEA » NERARZRERARETBERMERN HIRATIIZE
it » AREARMITEEAN » EREHESKUEMITNE D HRsZE
EISTERI—MEIAPTISE 2 IR E -

4. XBBEWRHE  F—TEBBENESENIR MNERZBEBEATSE
i - SREIHUERI Z1TEERI ~ TITEBISEENRITHTIBENE SRS
BIFEREVITFZIEIE ~ B - FBEN B SIRFIEIERT » SRUNIEFRR
HATREIR:

(a) WAIEITSIEIESNE B 2 HHEN - SNIBMES : B
(b) TEMTTFERT » RSB TE TR ABUSHE ME 2GR -

5. TEE— T3 BIBARIR AL ST O B FE 22 7D BUR SR BRIV ER IR FU SR IBd R A2

FEIRE




6. IKTRIPSHERE =IRELLIRZIFRIRE » B=1% ~ BOERBTHEN
BRERTATRIPSHRES = &K EIUME2 BN X BBRERREZ Bl -
7. B=R ~ EURRE G TNERRME—TSEENATIRI TSR T
SI|SB1E,2 fEht:
(a) BURNEREE : R
(b) E—T5 BN 2 M RA SR EL T B SR 2 TR IR FRGE R -
BIEMEIEIN B ~ IREERIE -

55280 FREEERY

TR EHERERDRETEESHOEIRTNRAREB Y RERIRE RE
BRAEAE AR E S IRTTEPUE R RIBTEIILURIRZ R - SHEIIREERIIA
(pre-establishment) FEERCBRFFBHEBEGTIBESFEE - REXLKIRIIL
BRI EIR BRI S 1 E L BPUASER » SULAM SR B EC EXRE
g > (FREMVEERZFRE - DMRNZERDRIG S MAVEEN - ER
ZERBRENTFLURRHERFEE - BNEEISESYIBEREELERR
HEZ /D » TR ANBRREBE FHEE IO » EMFEERERIRERERS
HREREC HE -

SB3EN R DITRER

(=) RN

1. REBIANEMTER

B RISV ARLMISRISHHIER NS S HmENREEZ —IBND
I8 » SR ES AR SH R ERSRIRE BN ATSIRE
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RYREE » (FRINNEREMIERZMIER - N SEMIERZ MRS
VI EBITERE 38 - (DSHE T HBI G EEBITRERB TS 2
RET  BINBHBIKIE » EBITEREIENE - MHEDSZET I
BIER RN ATE S 2 MO ST - 1R NSRIBIZE IRl EE
HEFRINEEE -

2. REBESR - NEZX  HEIMIER

FRENLAS AR SEMIIBIER BIT ZKiERN » IIEX ~ HER
EBGTRARERE BIT I - IMARASE ZIEMIERIREY - BlfEMIgRk Y28
MHEESEE BIT REBHBNEAZZERI (sectors) ~ NEHR|
(subsectors) ZWEEN (activities) BREZIEMAIER - PULETTNER
TERE BIT THREAZEFSZIREE - US Model BIT £ 14 {RENEREULIERRET TS
IV - E Yl 2004 TEOIZ=K Model BIT 28 9 15 ~ NAFTA 28 1108 {11
BMEERE -

(D) 1 E=

US Model BIT 55 14 1535 1 IEEZ(RREMHFHIBRITERIRTINZ
IBREZBIT > SIREEHERTHIER | SXHIER 1 2+ (Schedule) FT
&2 US Model BIT IRFE (F 31F) - EBEGB (B 41%) ~ &N
R (B8 R) SEEEBARESE (5 91%) FRENTEZEM
TERIHHIRERIZZIREE - 25 2 IHAFREMISR 1| ZFIHF (Schedule) FTEK
B ~ WEX RS FRHHERIL R ERFSZIRE -

BHBIAESEFEHRAR R EREBEREREST » AE -8
US Model BITSE144%ZFREETTN—EX - #HHIEEISAnnex I EIE
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AERTE REEGE - EUERRSHEEEARSEEREZ (BE
BB Annex IBIFIHERRTE - RERFS - ERERESHE
I ARSFEREDH  RETERITERS B EFRERER]
KIBRDEED ©

TEZEER - BHBIAFESIRE4ERESIEREFMFEZRE - 58
AR ECR IR E AT S B MBI TIZ ESE B IR EE R RS2
YBIERS - RRI EEIRESEEIBI TR ER DB HINBREEIREZERE
MRS - @A ~ IRFUUENE RE & R T 7S HV R I B TS R AU R ST T
e - SBSIRRIREMMNEIETSBINBE BT - B XNEUHEANNex 182
Annex IIFTAIZ NG EHENE -

SR4E0  FERAZEH

126

S.D. Myers, Inc. v. Canada

S.D. MyersZ = EHFERPCBENEINR ZIEBSRT{F » S.D.
MyersIIEXR DR EERYEEET » RIGEERAIPCBERLERIZEE
TR » BHEETREFINTEIE - (FPCBYEEN AZEERNEAH

FERZATHER - BHE1995FK » NEXRBEEM—IEES » ZIE
S.D. MyersiSPCBERHENNZE R B AZEZEE » LHERFEEEEM®S.D. Myers
NERVERIIIR - AMRPETANNE L INZ= A EE A E X8R H E=
PCBREH] - ELt » S.D. Myers R B ARZIEESHESMEE 28
K 5 IKNAFTASS M EFERAERMRUE - EITIPE -

126 S.D. Myers, Inc. v. Canada, UNCITRAL, First Partial award, November 13,
2000(NAFTA).
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MBEEHENEXRSESERERNAFTABIRFEEREHBE
EStER [[EXEE (ke circumstance) ) HIFRERIRE o MEEISL > @
BENBEEFRERDBE - BUEBHEINARF R ERE
RYRE - BIZINAFTARBRERVAREEASTHELERY - =7 BEMUL IERERYHIKR -

REEEINES 1976 FFOECDZ B EHHE - SBREESMEE
HNEIIRERARIREMZHBEEERIRERIER - BITERRGEZ
REBBREORRE—EESE - BHIME » MERZBHBEHENEAT
EESE  DWARREIRERZENEESREESNEEZNBERRTER
BA—EXNATAHIE - MBEE—TRT  EXEZDBERSEELE
XIERHNEFE FEXIEE - (KEEAEEHLZ > S.D. Myers X TEEE(R]]
EXEEPCBER ERIEREZEFIZIChem-Security & CintecEB5x5RE
- BUEEBEXEREDT -

EARDENRERGFES ZEVIENT - (PEER D220 BN -

1. BRIBTEATENER - EDENEERRIEERES AL AAY
055

2. ZFEMESEENEERNRLG - MEZHEERNREZIEREN
TREZIBE -

HIMERPTRENZ ZRI 5 EEMERRMRERERERR - BT
WMEBMBRERHGFREREDBI CSEBERERE - BENEIESE
NAFTARBEBEHIEZBIE - TORRERTNENRERFSE - B8l > —8
IRHERRERRER - ISEEREERBERGE
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REMBETRS » IIZEKXZEIES.D. Myers’ A S [IPCBZ MEREIE i
SEREBRANEEERZER » #HAERINE AL EEEREIRTT
MAR—EREEMTNEE  BHREDR  BEINERENISNTLL
MEGER » M3FEELLERRERILLIBISTETT - HERZEINEXEIERHN
MR EOPCBZBEEE » TAINEARRPENIFREIEPCBRIZE
2ME—T5% » BHEEMINSRES.D. Myers REIFITFISE » IGEREINE
KAPHEIMERERFERE -

S55H0 LEBUEAMAZR

(—) EEEPREZ R

US Model BITEEE HBIAEIIRERE Z NS BERERZER ~ X
ERISNER) - RIREERIIZRETTTN - BUER TR PUEMR B RAR
8 TZENEMNMES - TEHABSEPOEPERRESIGERST
B FMRRBEGTE  FRIENERFARRBIRSHEEIEARES
BZRENTZENR - REREBEBMZERAER - NERIEE) - 5
AR BRI EHEZMI SR o HIZNEESIFRIENERIRATS R 2
BOAMEERNERBEMD - ERESIRZATRABAKERR
EELEERERS - (BEEFRIELIF -

(Z) EHEEIRAZ RREE

1. US Model BITEEEHBIANS G EBMBIRRIRREERIZRETS
N MBS ERZEFRHZMAIBEE ~ 25 « RERIEH
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% > DRIPIERERIREREZMIERMIF A - (FRMIEEZE
EBZRE - ILEGATSUIERERIIS VG F it MERHTEZR
EOIVAE -

 UBERFFERA - GATSOHRABIEERIITS NG FHFHUE =TS

EHEBGERITREEZ NVRFBEITHE TR RS - {8US Model BIT
B1ARFRUEERIIFIRE TSN » EBEHEREMTERKTFRATIEE 2
EEAHIRERMEZER - LEREBERRIERE - BEZ » 1EUS
Model BITT » REFRESERYZ M EBEMENZER]  WERIZE
g FREUEKERFBHEFHWEMISZRBEABRGEZR
= BRMSHEZ IRBERIXBEARBRE » ERAH RS ER
BREZEF -

. Eltt - WEERSFIERIRERER - MMERFEMNRZEFERIES

KIRFEEWTOLZGATS TR ZAGE » RIEMIWTOZEERMIE T
HEIESIGATSZ RB BT EBFRNERMEETFB - MINEEEEFIBITH
TRGRELEZ BT RIS ERULRS -
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SH1ET R

1. US Model BIT :

Article 21: Taxation

1. Except as provided in this Article, nothing in Section A shall impose
obligations with respect to taxation measures.

2. Article 6 [Expropriation] shall apply to all taxation measures, except
that a claimant that asserts that a taxation measure involves an
expropriation may submit a claim to arbitration under Section B only if:

(a) the claimant has first referred to the competent tax authoritiesz£21 of both
Parties in writing the issue of whether that taxation measure involves an
expropriation; and

(b) within 180 days after the date of such referral, the competent tax
authorities of both Parties fail to agree that the taxation measure is not an
expropriation.

3. Subject to paragraph 4, Article 8 [Performance Requirements] (2)
through (4) shall apply to all taxation measures.

4. Nothing in this Treaty shall affect the rights and obligations of either
Party under any tax convention. In the event of any inconsistency

between this Treaty and any such convention, that convention shall

prevail to the extent of the inconsistency. In the case of a tax
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convention between the Parties, the competent authorities under
that convention shall have sole responsibility for determining whether any

inconsistency exists between this Treaty and that convention.

£¥21 : For the purposes of this Ariticle,"competent tax authorities” means:

(a) for the United States, the Assistant Secretarty of the Treasury(Tax
Policy), Department of the Treasuty; and
(b) or [Country],[ 1.

2. 5HBIA :

=y G 3
KErsE AN HZERBME -

S52E0 FREEERY

RIS BEEBIBIT—ARPINMERNZ — » THI AR HITE R EERFHVEY
BEEEIBERERENRR > REEMEEMNERE - B - IRFERR %
= BREEURIRIBFRES - MBIRERGE > FLILESEABRABR
EHERRAEE - REESE - TEHVESHIE B RERE ESIRYE
MLARBEEHRE -

e

SB3ET R DITRER

(=) REEHBR

MEFAETERIBIT » G ZEAIMBINRINERF S IERHIEERUREY
EEZHN - EXEARREFARBBRENISINSENE - ESEEE
B=1ERE0 - BRBRIIT -
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1. STEHRR ¢

BEXEESTEERBEMAESHIE @ TEHRBITZE
A - SRR AR BINET - FRBITRIZREI MK
Eo2EIZE) o AIIPIREEAIPARI L1999 5] ERIBITSESRR G
BIA -

m

. BRDBEER ¢

B SIHREBITHERAMNRBIRTE - BB HIREMITER
2 MERLRERER T - (DRBERFRVRNTENE - JERRES
NAR— » BIEN2004F 1= ARAModel BIT—J5E B INEBITHRFRAVR
B B5E—70|E - I ERERBREKEBUSHE A BRI BRATENM -
HUREBITREEE I REREIFREERS -

. ZECEMA:

BITEAMRABEMRIMMERIARE - FRBEEBT IR AIREISN > AT
BREERER - SRR T LB IEHFHEEEREMANBEIREEEN
B ERENESEEZRIGS - HIEEREEEFAS 1998 F55]
RYBIT -

(D) & ES

US Model BITE21FASRIRIBMBIIR—REHINERR - FEBITIRS R

B ENEAR RTINS o 3ZIREEREZ B ERE ENER RIS
e - EHINRBEBRBIRER » v B BERARRMEBREZERE - 55218
REIRRIREEB R RZEUURTR - LURFESIRF2IEEF4TERIE
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WERZRTE » EMEDRFRABZ BN > IS ERRRINERR - 58
ABRIE TR HELRETHEE MR EMBRGE T2 EFNE
¥ BABEREMERBEB N —EZIBNT - BIRETA—HZEEE
A BN BEREITLER -

B BBIASE22RRIRATERRZRETII - BIRE EBIAYIIRIRIR
B3R -

SPAEN  AHREAZEHI

(—) Rolnvest Co UK v Russian Federation'”

[RERoInvest RERIREZBRY - RAKMIGEERENYukos
AEZEBRDENTEER > HEREBEEET —ERERBEER
R ENBEEMREEPITIERS » EEYukosEEEE - BIEFT AT
Yuganskneftegaz (LANEM TYNG. ) EZHE - BT PATE
2 A SRosneftiES HAZHE - RosneftEL#&WIAS Yukos Z FTERIGRE E
FEIRE - B YukosRBIZRERIBE QAT SR ~ EREE - RERE
FERMPBYNGEEMYukosEERWEZEEAZ HNITR » BRREBIT
ZER -

FEBEBEUAEZREEELAERIIBEWMMARE » MAFR2M
BEEERESBRERFBIRMEMADenmark-Russia BITZRE » K

Denmark-Russia BIT » [R#35E18 | ABRERTENSRHIN » E

127 Rosinvest Co UK Ltd (UK) v Russian Federation, Final Award (SCC Case No
075/2009; 1IC 471) (2010)
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EMEZ LEFRMEFERS - IEREMBERNSZE > AR TRBFE) K
Denmark-Russia BITBFSRIEERIFEHEZN - HERZIRIRIL AR PEFRIPEELR
EBRRESRERRCERURELEBREEL - BUINIERIERFER
—HIIAEEZAER - BUPRERBRRE SR BEREEBERNR
EEBNREBITEMFZERE - SHRBFEETER -

(Z) EncCana Corp. v. Ecuador'®

IN=EK{EFEEnCana’ATR2003FEE M ZHBEIRIBER (value
added tax - ARS8 VAT ) FRREFEZMETAT - MECNZE
ERINEXHEE/AZSEZBITSE131%E215H - HENZHEIEEPE
ERENZHERRE 2 AIATHERREANIZIER » WEMARIKECLAZEZ
BURTOIREHIERIR R TS RIE - EINEXNEECNZEZBITE12
REBRGRE MR E I BHEIER B EHVER » RILHRESR
REREEHE B MERERM I EEIRCER » MANFRIEARSE -

S55H0 LEBUEMAZR
1. EIHRER ST IR B E < MR E
KATISBUESE1241R2RE - TNAREREREEMERKATERFI 2SR
WER - SERBIMES » IKERE - 1 Bt - AN BERERNESEN
BEMEBEERUARNITE - BITRERANMERAEERZ - A - Bk
W BEAVERITE - INEERAXEEERIET HI29REEIHSE) -

128 Cana Corp. v. Ecuador, Partial Award on Jurisdiction, February 27, 2004 ; Final
Award, LCIA Case No. UN3481 (UNCITRAL), February 3, 2006.
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MERFESC : BOAFTIEZIRAY (RS AP 3 B B0 B ELAth B 2 SN R B AR 4 BT i
W BIREERE - BIERFRNRANZZRE » AR ESZEMENE
EESREREEFENARZENEBEAEB AR LRIIEMES - HF
EIERENNAKXB RES ZEMMBEIERIE » EREEIDARSE
% HEREIRERRE » RIEAEBRENSIHREIDARERERE] - NEAW
FHEEPPAREEEN - INERIDABER - J

BE10151282581E - BEEHBLENT SEIEATSRGBES 25 -
S8  EEEESEMATS ORISR BT 4 - BEREE
B

(1) EEMEFERBE (BESIEMS)

BIHBRAREE ~ LERES ~ 32~ Bt ~ EE ~ BHEIA - FA
I3~ fERE - KBPERE - ZEADOE -~ HTINK ~ B3k ~ ERER - IHfl ~ &=
s s~ EHIE AR ~ FF ~ HTgke ~ Im s BRIE  BE

B2 -

(2) 8 ~ ENEEMKEMPITISEEMISREIRRE *

BEN=X - BXES ~ B ~ A5 ~ B2 - 86 -~ EfRE BP9 -
R OFE -~ BEZ1E) -~ B WE - RERER -

129 FE2HBEMRRE [TARBEMRREMM ) : http://www.dot.gov.tw/dot/home.jsp

?mserno=200912140006&serno=200912140020&menudata=DotMenu&contli
nk=content/treaty.jsp&level2=Y&qclass=
(R®BIEBEH : 20125F12825H - )
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BRRA ~ MBREFNEZHERIBE - FREEBZRA - FERE
FEIZ20% M EREEBEEREBHRAIIANBEAREROIRERELZ
IRFIFTIS - IFBIEBEAIRI0%IR - AEEFFHEIZ25%MNR - F55]
EARBE - I ~ FIRRENZZHHRBIEES% — 15% 2 &E -

HECHERBEBRARDBZESRR - O ARRRIGEEER
% FIEEI2BRBERE CMRBIBOECDEBZ MEBESIFEREM
MBI FAEE L] (OECD Model Taxation Convention on Income and
Capital » AN &S TOECDEEAS | ) REFGEL (UN) RHVEESR » TEEE
T2 B ~ B~ iEBERBE SN - RIREIN ZRIRHEEFEEREEFEE
ERE » —REFENRIBTEEIRY - I>R7T0 RSN A I E SRR =R
STEMHZIEETEITERBE - MIEREESERHEBRMRIBIEEUE
¥ RRE90F2H228 AT NERERNBEREIFEEE » HURRNR
BB ARRIBIECEMRERFEERER BENVREIDE -

. IEAFTRRFERR fhh e /] Bl B R P R BN

TEERERE L  RBERBERIRE G R EEEIRIEERIERE »
EENAIKREE BN AH IR EM T REERNNEE - ERONTERN
8 AZFNEREBEHEZELENERBE < R XRAI ESBOECDR
UNEEZ - BRIFFZEFIIS SIS AT ERGE - LEHEMEmEE =
BE - 2RI R BER BLULSERRIKE - WEHIFZHBOE
B — - B2 il » MENEEATEETERBENUEERRETE
Z22E  DIHENEREREN ) -
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L1458 BINER

SH1ET R

1. US Model BIT :

Article 18: Essential Security

Nothing in this Treaty shall be construed:

1. to require a Party to furnish or allow access to any information the
disclosure of which it determines to be contrary to its essential security
interests; or

2. to preclude a Party from applying measures that it considers necessary
for the fulfilment of its obligations with respect to the maintenance or
restoration of international peace or security, or the protection of its

own essential security interests.

2. 5HBIA:

E AN

1. 75T BE—T7OBREBIENRIT TIER - ENSEREMISREA
HESVEIRZ IR - SETSIRE A ZIRERVEERE -
(a) FREEASE ~ ENY)NIEV)EanKIZRZILZIENE
(b) HEFERIEBIHERF R R I EEE

it B EESNBEEZRENZBER - TIESIRHKFZEIH -
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(c) ENRNEREHZEIRET » RERER BTN E B » 235
ETIIEIEERE ¢

(i) 7= LEERERENEERRT T AR BIRIENZ F2E

(i) 7RRFEBREEAE R Z EIREEMMERZ B AETL » RIBIRER At
FREVIRP ZIBEIT 5 2%

(iii) /A%

(d) RIFEELRLZ =AM INWEEHE -

(i) 8% -~ REESRNEMBETIREERFEREVZ N 5 50

(if) 7=#ITR5 LE N ESIE AR R < DR ENEIPR R RE ¢ BX

(e) WIBE S RNEEBRAMERISA LR 2 i -

2. BE—TSREBIEARRITSE —MATIZ Bl - BB EREskiRg

Wk BRIBHE M BRIERZ TIIER -

(a) 1TEERIEEF1TERISNERISE S ;

(b) BiFEZ 2B TSI MHREARRE

(c) BBt EIR

(d) M SR R

(e) ¥EMEZEHY -

6280 MHEBERY

BISMERSLET RIS — N TR S B2 - TN RERE
RERER - fIAREESZS « ARKS  UHEQARE LB > 8
EREVUEEZ &I - HhE BRI R RIS RN - EOIERZERA - SR
B AL BREE S AT B -
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RFRTEFFBNEEEITRE - BEEFBRERRLEEAEMATIE
- IREREEAE - L2URBRLZEMRIZLEER - HERER
ERFVENREEEECERZ =N - BRRONWEEE » T2XRHBEZ

1=54719
& o

B3ET RN DITRER

(—) IFRBREE

LEFE RS — A B8 - B RIEEEAEMBERERFIZ [ RIFEE
BMEEAY]  (U.S. Friendship, Commerce, and Navigation Treaties) °
19505 LARE - SRHARYR T EEEMERAY - BB EREIREIRER
19 REERAIIMEEVIREHE 1959 F B EEEREATEEEET 2 g

WEWRE °

BRES - fIMEEARER - LTHERRKREE - EIE - ELEE
HER ~ INEARERATEF]ZRAIA - BRIEIRAK200010 2B #HE
R #9B2000 BB EBRSBIMNE -

(D) BE

B HBIAZE 181851185 (a) ~ (b) ~ (c)FNDBITLETHEHVE TTEREN (a)R
RS - BYERIEM)E S IERR IR  (b)MEE A TEESHER A
HEF 2 NEEE AR ()N ERARBZRE T » RIERERZE
TIRTLE L 1ERE - IE=FA0R73US Model BITETEAX -

130 RIRZHIEE : IEBHEETFMEEZREACEHER » FTUESIRHKFZ
BUS
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EHEBIAE181FE1IE2(d) ~ (e)FNEAUS Model BITE181%E » BIIRE
FHERBEREANZENEEN TR ZE SREER B2 SIS -

HEAZEF#R (essential security interests) 7L FBIERR LS -
BREBRZEZE N2 ° 1R Continental Casualty Company v.
Argentina131 —£EM » MERERGEREFET - BXKREFIRTEE
B ATEEEEZER) B8 [ ErZ2MHm ) WAEREZERERK 57T
THRER) BN [ BRESRRENCSHEMBERD ) 22E -

MATEE2 &M (measure) JHIEMIFEREREIBAN NABRIKE RN
B E AL ENR - EtERE S EEE B RAT/R 2 IR B EHE
NEEEAISEABHIER - HEETEESEE ~ 1THES ~
TR ~ 1TIESREIE R (practice) ©

BEEETENE - & HBIAE18IEE 2GR EMIRMEIR SIS BT

Bl > RO EZ FINBIZEIRRFRRMEITE - BRBAIIREHNE
TEREE A TS HEHVEY

(=) BERRETERERCEREZE

TOIEHERITIFTEREZ N RER - MENEHWEEHRREXNERE
5R(--- it determines - )ZEKZE - (R ETSEIFI—TSPTREZE
SREPERT - BESL TFERRI(good faith) | REZHERE - E
2 ARSI EmH I E—TSTREL ERBEENT - AFRiSLIFEH
BRECRE » FREZTREEGE

131 Continental Casualty Company v. Argentine Republic, ICSID Case No

ARB/03/9, 2008, Award rendered on September 5, 2008.
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() ThEME ) EFF2HIEr

1. EEIATIR - BREARE BN —TO BB IR ENERIERBRLE »

BESFBEER > ARIDELL NEREAI (good faith) | REZHENR
81 > WIKEFERENSERRS - BEBITHERBEER™E DEE) EF -

. EWTO BER » BYIRUTZEUBHELSGN S B IBEISA LATRE

Z TEE] - 835 : (1)ERTRLUBMZIEEER : Q)5FRIZREZ
IRREREZRE : Q)EMEIEFERSREZEE - 138 AILERESERIEA
IREBLEMZIER  MEZITRINATEGEELURRITRARLEZ
BERER » MAEUXKBERASREZER - TaFRIZBRIBEZITR
REBEFET - E—PDMRITR/ARDEZBIERAR 2IRE > WEFh
BERRER > HERPHEBESRGENEBREINITR - & - LWEFER
FRZIERE - BEAMSENFERSR - IIBEMSENFRSERE - B
EITEANEENEMISERENZEN - (TRANBRESENTE TLE
) Zage -

LR BERRRE - UEZHIENEER/RWTO FTi@EA - JFUS Model BIT

B TNEE) 2Bl - HHENEEZSZER  BEEUZIFERUS
Model BIT fERASE I ZH@ETHIELER] -

. BFEEBIT A TILEM | 2l » CMS Gas Transmission Company v.

Argentine Republic—3EH » {PEEEESTEIPIIREFTIR I TR Z ILE MRS
BEMIEE » DT NENERMMEREIVRE - YIEMEGES -

(1) IRBEARCEEARESEEERIENRRET - E68%EREREER

RRE ?
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(2)%IBERERMBITAERURHZERRNEZBRITRBEN - 258
TEZWGE - EEKBESHNVSHEZNFIENBER ST MHERA
(good faith)] ~ DARIBREMEE S SEFRE] ?

3) BRI REE R T H/I(force majeure)ZEH ?

(4) EEEHMAYRIEREE ?

e

SR4ED  tHEESENI

(—) Sempra Energy International v. Argentine Republic'*?

AEPEZ —AERUTREMREZRNREARBEZIB - (PR
BEBSEZHE - ERZIERBER - UTIIFIEHIBIRERRSZ
BtERARRERRIBANSZILEEE :

1. BRARSHEIEN - BINESIDBEMISATFRE

2. REEMESH BN ZEARN M EFELETS » ISR ERFEREKE
ENEBREEE
3. NEERVETF B 2385 -
MtR#EGabcikovo-NagymarosZE ' (&R $I T » NHITIER B
ARRBREERTE - EEK CREMGRBARSE » BIEEAER
RHEBEEEEPTIIILEMS S ZH -

132 Sempra Energy International v. The Argentine Republic, Decision on Objections
to Jurisdiction, ICSID Case No. ARB/02/16, May 11, 2005.

133 Gabcikovo-Nagymaros Project (Hungary/Slovakia), International Court of
Justice, Judgment of September 25, 1997.
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(Z) Continental Casualty v. Argentine Republic

134

1. DEMEBETDR - HIRGATT/WTOERIEME ZRIEL - BNITERA

WTOZERIFTZ LAY FIENREE » EMMBRIRGATT/WTORIRAER -
IMBEMAREREERRAR TILEIT ) REIEANPRAS TROJSRER ) =% AR
R BT TN TEEWEENE B THRZER - BENS
GATTEE20f5%(d)FRZPINIBIZ » (EEMIBIEINOIBETE AR 2 &8
BN - NEMBELRBIMERAVER - E2RAWTORERIZHIER
BTN - RMEEMEERE R EHR - BfhEi e =20
KEBBEREEMZIICDMEIN » XRFERVDEBRBWTO/GATT
FRYENRE R BELTEREMPITIE CATER » BERIE
TERAZRAIZ /IE -

. EZEMBERERD MBI BRE » BT R FREBRZRH

N HREGRR/IMEEIMILUER » FBUDTEERT SRR
8] - (hBEETEESCHER : (1)BEYEN  RERBITENREY
ERMERNR C EMBETHEE 2 (2) BEDJBEFRSRENEMEM
WRANETERZIBNM ?

SE5E0 [EBUAAZR
T SERFENE SRR ZEMTER RRME - MERRAK A
SEBZ RGN - URIIFIEE - RAABIEUR RES AR N EER

134 Continental Casualty Company v. Argentine Republic, ICSID Case No
ARB/03/9, 2008, Award rendered on September 5, 2008.
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ERERL™ » ZBERIBEEUS Model BITAESIRASEELIZ FRTE

AGRSORE » ERIEER L ERMEEBRFEMFZRIHET » MHIERERE
ERBRNEHIREE - TREULZEIE - 28 - RBEEZIEENRER
SZIRINRABFFHRIEL R R - IWBEZERMSANRGT - FHELAMILL »

2. WENBEMRFRFIZIRERE - HPAAEE PSR & - HE{DTREK
BEEEBRARDNLEBBMERES - B EEREEZEHBRERT -
DETERZEZARE - MEHEFTBEES NG & (FIZSEBIT
F) - RAIRFEEAINERE - B ABRERNOIERKEBEBIBREFEZ
B - R BEEEZT8E

135 <RINFIEE ~ SKPEBEE AR FREE SFHEBRIR2003F 2551 Z BIT>
"Article 20 Security Exceptions
Nothing in this Agreement shall prevent a Contracting Party from taking any
appropriate measure which it considers necessary:
to prevent the disclosure of information contrary to its essential security
interests;
for the protection of its essential security interests or for the implementation of
international obligations or national policies;
relating to the traffic in arms, ammunition and implements of war, provided
that such measures do not impair the conditions of competition in respect of
products not intended for specifically military purposes, and to such traffic in
other goods, materials and services as is carried on directly or indirectly for
the purpose of supplying a military establishment; or
relating to the non proliferation of biological and chemical weapons, nuclear
weapons or other nuclear explosive devices; or
taken in time of war or other serious international tension, constituting threat of

war."
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F158 FimEFR

SH1ET R

(—) #HEREEFimAER

1. Us Model BIT :

Article37: State-State Dispute Settlement

1. Subject to paragraph 5, any dispute between the Parties concerning
the interpretation or application of this Treaty, that is not resolved
through consultations or other diplomatic channels, shall be submitted
on the request of either Party to arbitration for a binding decision or
award by a tribunal in accordance with applicable rules of international
law. In the absence of an agreement by the Parties to the contrary, the
UNCITRAL Arbitration Rules shall govern, except as modified by the
Parties or this Treaty.

2. Unless the Parties otherwise agree, the tribunal shall comprise three
arbitrators, one arbitrator appointed by each Party and the third, who
shall be the presiding arbitrator, appointed by agreement of the Parties.
If a tribunal has not been constituted within 75 days from the date that
a claim is submitted to arbitration under this Section, the Secretary-
General, on the request of either Party, shall appoint, in his or her

discretion, the arbitrator or arbitrators not yet appointed.




| BI5E BHBR

3.

Expenses incurred by the arbitrators, and other costs of the
proceedings, shall be paid for equally by the Parties. However, the
tribunal may, in its discretion, direct that a higher proportion of the

costs be paid by one of the Parties.

. Articles 28(3) [Amicus Curiae Submissions], 29 [Investor-State

Transparency], 30(1) and (3) [Governing Law], and 31 [Interpretation of

Annexes] shall apply mutatis mutandis to arbitrations under this Article.

. Paragraphs 1 through 4 shall not apply to a matter arising under Article

12 or Article 13.

2. B BIA:

2.

H+ I B mZ BFR
1.

AU 2 TSRS A E < BFESE R (TSN - [REIREEEER -
HPmEAERERBEReE BN IS INERR - IRKIFHEESZ5E
Ko SIS RIRIERMRE -

APEERLUTIITITVER - FFHIEBREIR—MEA © LEMBMEA

BREE—BF=-—FEER - EHFVEESRAREIRBEEPEA - B
B — 75 A RBEIT 2 L = P& A B IRNEIREEE R 1R60E ISR » E£E
RER AFERS LE 2 (P28 AR H-E60H NFERIEIR °

. BRMRE=IBFTEZ BARREETE NN E 2 FEIRET - (E— T HIERTE

HEEMEMBET - SEEREEEZBEEMEBERFLEZIEIK -

. APEEE LA B EZ AR E O B A B A R B R RAZRER PR -
. BFRERREEISSBVEN - MBERBITREMEBIZF R
P EER RS BURMBURRE - BORBEARRIE - BYHIEES598

9R7] - REBHEN - MEERBEEETMBAKBERRE=IE
EBPUIBFEIRE6EBNIFL -
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8. ZFHEEEITRERERZMRARTHBEFFERIEABHZE
A - BEEEMBATENZEMER - RIRMFOEE5198 -
5t - B EBIARSREETE D RIR—ARILBIRIC WSS EBIAREZ °

(D) EEEUTE ABFiHARR S
A. FER R

1. US Model BIT :

Article23: Consultation and Negotiation

In the event of an investment dispute, the claimant and the respondent
should initially seek to resolve the dispute through consultation and
negotiation, which may include the use of non-binding, third-party

procedures.

2. 5HBIA:

E 3

2. (HIREPIHEREIERRERIH—DOZREACATEER I8 KRE
ANRRESIHZMITERMME(TIEER FmEr5] ) BBEE
UK RASERR -

B. {32 {h#R

1. US Model BIT :

Article24: Submission of a Claim to Arbitration
1. In the event that a disputing party considers that an investment dispute
cannot be settled by consultation and negotiation:

(a) the claimant, on its own behalf, may submit to arbitration under this




Section a claim
(i) that the respondent has breached
(A) an obligation under Articles 3 through 10,
(B) an investment authorization, or
(C)an investment agreement;
and
(ii) that the claimant has incurred loss or damage by reason of, or

arising out of, that breach; and

(b) the claimant, on behalf of an enterprise of the respondent that is

a juridical person that the claimant owns or controls directly or
indirectly, may submit to arbitration under this Section a claim
(i) that the respondent has breached
(A) an obligation under Articles 3 through 10,
(B) an investment authorization, or
(C)an investment agreement;
and
(ii) that the enterprise has incurred loss or damage by reason of, or

arising out of, that breach,

provided that a claimant may submit pursuant to subparagraph (a)(i)
(C) or (b)(i)(C) a claim for breach of an investment agreement only if
the subject matter of the claim and the claimed damages directly relate
to the covered investment that was established or acquired, or sought
to be established or acquired, in reliance on the relevant investment

agreement.
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2. At least 90 days before submitting any claim to arbitration under this
Section, a claimant shall deliver to the respondent a written notice of its
intention to submit the claim to arbitration ("notice of intent").The notice

shall specify:

(a) the name and address of the claimant and, where a claim is
submitted on behalf of an enterprise, the name, address, and place
of incorporation of the enterprise;

(b) for each claim, the provision of this Treaty, investment authorization,
or investment agreement alleged to have been breached and any
other relevant provisions;

(c) the legal and factual basis for each claim; and

(d) the relief sought and the approximate amount of damages claimed.

3. Provided that six months have elapsed since the events giving rise to
the claim, a claimant may submit a claim referred to in paragraph 1:

(a) under the ICSID Convention and the ICSID Rules of Procedure for
Arbitration Proceedings, provided that both the respondent and the
non-disputing Party are parties to the ICSID Convention;

(b) under the ICSID Additional Facility Rules, provided that either
the respondent or the non-disputing Party is a party to the ICSID
Convention;

(c) under the UNCITRAL Arbitration Rules; or

(d) if the claimant and respondent agree, to any other arbitration

institution or under any other arbitration rules.

4. A claim shall be deemed submitted to arbitration under this Section

when the claimant’s notice of or request for arbitration ("notice of

arbitration"):




(a) referred to in paragraph 1 of Article 36 of the ICSID Convention is
received by the Secretary-General,

(b) referred to in Article 2 of Schedule C of the ICSID Additional Facility

Rules is received by the Secretary-General,

(c) referred to in Article 3 of the UNCITRAL Arbitration Rules,
together with the statement of claim referred to in Article 20 of the
UNCITRAL Arbitration Rules, are received by the respondent; or

(d) referred to under any other arbitral institution or arbitral rules
selected under paragraph 3(d) is received by the respondent.

A claim asserted by the claimant for the first time after such notice of

arbitration is submitted shall be deemed submitted to arbitration under

this Section on the date of its receipt under the applicable arbitral rules.
5. The arbitration rules applicable under paragraph 3, and in effect on
the date the claim or claims were submitted to arbitration under this

Section, shall govern the arbitration except to the extent modified by

this Treaty.

6. The claimant shall provide with the notice of arbitration:
(a) the name of the arbitrator that the claimant appoints; or
(b) the claimant’s written consent for the Secretary-General to appoint

that arbitrator.

2. EHBIA:

E R 3

1. MMEBZIRBESImRIEFIRIT TSR FUIRFZTIEEN 2 IRBE R
BREEZBANEEMISREABZ P -

4. NRBESIHARERPIHIREAOBRMRHIELEEBEREHAMHZH
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E=REBARLBENRHSNER - 2 HESRAET » Si5IRES
IGIE A BRI REY - B RBIMSEEEES AZEEMERAT
2R BEEEE MR T ZME » RIS RES R EA MR
R ZRE -

7. (a) EREFIHERLZMITRIMAIZ AT ~ 1THBURRES S RE ST E AR
BRRNDZFIHBEREHIROER - SmikE AUEERRHIRAD -
KIBMTI RN ER BRI EIRNRUE 2 5K - ISR INFUER
BESIniE 2 AR -

(b) EXFEFRERERBERPRHZIRES I » NSOMISEIIA
ZEBE ST BUARE SRS T I B B9 R S in R R ] =
RIOE -

C. &A=
1. US Model BIT :

Article25: Consent of Each Party to Arbitration

1. Each Party consents to the submission of a claim to arbitration under
this Section in accordance with this Treaty.

2. The consent under paragraph 1 and the submission of a claim to
arbitration under this Section shall satisfy the requirements of:

(a) Chapter Il of the ICSID Convention (Jurisdiction of the Centre) and
the ICSID Additional Facility Rules for written consent of the parties
to the dispute; [and]

(b) Article Il of the New York Convention for an "agreement in writing[;"]
[;"and

(c) Article | of the Inter-American Convention for an "agreement."]




2. 5HBIA:

E 3

4. IRESHAERPIHREA D ERBRIELEEFEKEFHTHZH
EE=EREALBEAMHTINER - £PIHESEET - SiSRKRES
IR B R AR NP - B REMSEEEES AZEEMERAT
2R EEEE PRI T MR - RITOFmES AR B ARE
MRAIT 2 -

5. E—TSEEEEBREAZ BRKEEER IR E AMKESLNFURESIR
BESIniER BRI EK -

D. &2 FitE K PRl
1. US Model BIT :

Article26: Conditions and Limitations on Consent of Each Party
1. No claim may be submitted to arbitration under this Section if more
than three years have elapsed from the date on which the claimant
first acquired, or should have first acquired, knowledge of the breach
alleged under Article 24(1) and knowledge that the claimant (for claims
brought under Article 24(1)(a)) or the enterprise (for claims brought
under Article 24(1)(b)) has incurred loss or damage.
2. No claim may be submitted to arbitration under this Section unless:
(a) the claimant consents in writing to arbitration in accordance with
the procedures set out in this Treaty; and
(b) the notice of arbitration is accompanied,
(i) for claims submitted to arbitration under Article 24(1)(a), by the

claimant’s written waiver, and
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(ii) for claims submitted to arbitration under Article 24(1)(b), by the
claimant’s and the enterprise’s written waivers
of any right to initiate or continue before any administrative
tribunal or court under the law of either Party, or other dispute
settlement procedures, any proceeding with respect to any
measure alleged to constitute a breach referred to in Article 24.
3. Notwithstanding paragraph 2(b), the claimant (for claims brought under
Article 24(1)(a)) and the claimant or the enterprise (for claims brought
under Article 24(1)(b)) may initiate or continue an action that seeks
interim injunctive relief and does not involve the payment of monetary
damages before a judicial or administrative tribunal of the respondent,
provided that the action is brought for the sole purpose of preserving

the claimant’s or the enterprise’s rights and interests during the

pendency of the arbitration.

2. 5HBIA:

E 3

6. WP ImIREANBIBHOAEINBCBRE ZEEBRE)HRMISREANZ
KRERREGENEZZEANEECHIE - BE=F - AIIRESFHT
SHIEER TSR AR S PSS -

7. (a) EREPIHEIRZMTIRIBAZ AR © 1T BUARES R RE ST E AR
BRRNZSmEREHIRUER - PmIREANEEREHIRAD -
RIER TS PRI AR O BRI RUE 2 £5R - IS IRE RN IR
BRI BRFE

(b) ERREPUFR EIR R RSP IR E P » NMEOMTSRIIANZE
Bk T BUARESN BERR SR Bl BRI Pk B R B SR KUK -




E. A ZEE
US Model BIT :

Article27: Selection of Arbitrators

1. Unless the disputing parties otherwise agree, the tribunal shall
comprise three arbitrators, one arbitrator appointed by each of the
disputing parties and the third, who shall be the presiding arbitrator,
appointed by agreement of the disputing parties.

2. The Secretary-General shall serve as appointing authority for an
arbitration under this Section.

3. Subject to Article 20(3), if a tribunal has not been constituted within 75
days from the date that a claim is submitted to arbitration under this
Section, the Secretary-General, on the request of a disputing party,
shall appoint, in his or her discretion, the arbitrator or arbitrators not yet
appointed.

4. For purposes of Article 39 of the ICSID Convention and Article 7
of Schedule C to the ICSID Additional Facility Rules, and without
prejudice to an objection to an arbitrator on a ground other than
nationality:

(@)the respondent agrees to the appointment of each
individual member of a tribunal established under the
ICSID Convention or the ICSID Additional Facility Rules;

(b) a claimant referred to in Article 24(1)(a) may submit a claim
toarbitration under this Section, or continue a claim, under
the ICSID Convention or the ICSID Additional Facility Rules,
only on condition that the claimant agrees in writing to the

appointment of each individual member of the tribunal; and
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(c) a claimant referred to in Article 24(1)(b) may submit a claim to
arbitration under this Section, or continue a claim, under the
ICSID Convention or the ICSID Additional Facility Rules, only on
condition that the claimant and the enterprise agree in writing to the

appointment of each individual member of the tribunal.

F. (&2 5ETT
1. US Model BIT :

Article28: Conduct of the Arbitration

1. The disputing parties may agree on the legal place of any arbitration
under the arbitral rules applicable under Article 24(3). If the disputing
parties fail to reach agreement, the tribunal shall determine the place
in accordance with the applicable arbitral rules, provided that the
place shall be in the territory of a State that is a party to the New York
Convention.

2. The non-disputing Party may make oral and written submissions to the
tribunal regarding the interpretation of this Treaty.

3. The tribunal shall have the authority to accept and consider amicus
curiae submissions from a person or entity that is not a disputing party.

4. Without prejudice to a tribunal’s authority to address other objections
as a preliminary question, a tribunal shall address and decide as a
preliminary question any objection by the respondent that, as a matter
of law, a claim submitted is not a claim for which an award in favor of
the claimant may be made under Article 34.
(a) Such objection shall be submitted to the tribunal as soon as

possible after the tribunal is constituted, and in no event later
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than the date the tribunal fixes for the respondent to submit its

counter-memorial (or, in the case of an amendment to the notice of
arbitration, the date the tribunal fixes for the respondent to submit
its response to the amendment).

(b) On receipt of an objection under this paragraph, the tribunal shall
suspend any proceedings on the merits, establish a schedule
for considering the objection consistent with any schedule it has
established for considering any other preliminary question, and
issue a decision or award on the objection, stating the grounds
therefor.

(c) In deciding an objection under this paragraph, the tribunal shall

~

assume to be true claimant's factual allegations in support of
any claim in the notice of arbitration (or any amendment thereof)
and, in disputes brought under the UNCITRAL Arbitration Rules,
the statement of claim referred to in Article 20 of the UNCITRAL
Arbitration Rules. The tribunal may also consider any relevant facts
not in dispute.

(d) The respondent does not waive any objection as to competence
or any argument on the merits merely because the respondent
did or did not raise an objection under this paragraph or
make use of the expedited procedure set out in paragraph 5.

. In the event that the respondent so requests within 45 days after the

tribunal is constituted, the tribunal shall decide on an expedited basis

an objection under paragraph 4 and any objection that the dispute is
not within the tribunal's competence. The tribunal shall suspend any

proceedings on the merits and issue a decision or award on the
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objection(s), stating the grounds therefor, no later than 150 days
after the date of the request. However, if a disputing party requests
a hearing, the tribunal may take an additional 30 days to issue the
decision or award. Regardless of whether a hearing is requested,
a tribunal may, on a showing of extraordinary cause, delay issuing
its decision or award by an additional brief period, which may not

exceed 30 days.

6. When it decides a respondent’s objection under paragraph 4 or 5,

the tribunal may, if warranted, award to the prevailing disputing party
reasonable costs and attorney’s fees incurred in submitting or opposing
the objection. In determining whether such an award is warranted,
the tribunal shall consider whether either the claimant’s claim or the
respondent’s objection was frivolous, and shall provide the disputing

parties a reasonable opportunity to comment.

7. A respondent may not assert as a defense, counterclaim, right of

set-off, or for any other reason that the claimant has received or will
receive indemnification or other compensation for all or part of the

alleged damages pursuant to an insurance or guarantee contract.

8. A tribunal may order an interim measure of protection to preserve the

rights of a disputing party, or to ensure that the tribunal’s jurisdiction
is made fully effective, including an order to preserve evidence
in the possession or control of a disputing party or to protect the
tribunal’s jurisdiction. A tribunal may not order attachment or enjoin
the application of a measure alleged to constitute a breach referred
to in Article 24. For purposes of this paragraph, an order includes a

recommendation.




9. (a)

(b)

10.

In any arbitration conducted under this Section, at the request of a
disputing party, a tribunal shall, before issuing a decision or award
on liability, transmit its proposed decision or award to the disputing
parties and to the non-disputing Party. Within 60 days after the
tribunal transmits its proposed decision or award, the disputing
parties may submit written comments to the tribunal concerning
any aspect of its proposed decision or award. The tribunal shall
consider any such comments and issue its decision or award not
later than 45 days after the expiration of the 60-day comment
period.

Subparagraph (a) shall not apply in any arbitration conducted
pursuant to this Section for which an appeal has been made
available pursuant to paragraph 10

In the event that an appellate mechanism for reviewing awards
rendered by investor-State dispute settlement tribunals is
developed in the future under other institutional arrangements, the
Parties shall consider whether awards rendered under Article 34
should be subject to the appellate mechanism. The Parties shall
strive to ensure that any such appellate mechanism they consider
adopting provides for transparency of proceedings similar to the

transparency provisions established in Article 29.

2. EHBIA:

E R 3
8. IKIBESEHFRERE PR IR EI B MEEC T -

(b)

BFRIFSImESEEER - ZMBERRE—TSREANRKR—EN
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FRB T HRBRISE S BAGRR FITHABHRRBOR K (TR
1 MR )2 ERIEIRPIEITRER

10. ARESIHERRZIREERBERMERE - EORBRBIRERSHERE
7 BiESmEE  SREEREAMEBEERRIEFSIE -

1. E-T5EREEBMNPIHETSRE - QEERANMRDERHEREN

XA s < RERBIREHER -

G. 2R ZERRIE
US Model BIT :

Article29: Transparency of Arbitral Proceedings

1. Subject to Paragraphs 2 and 4, the respondent shall, after receiving
the following documents, promptly transmit them to non-disputing Party
and make them available to the public:

(a) the notice of intent;

(b) the notice of arbitration;

(c) pleadings, memorials, and briefs submitted to the tribunal
by a disputing party and any written submissions submitted
pursuant to Article 28(2) [Non-Disputing Party submissions]
and (3)[Amicus Submissions] and Article 33[Consolidation];

(d) minutes or transcripts of hearings of the tribunal, where available;
and

(e) orders, awards, and decisions of the tribunal.

2. The tribunal shall conduct hearings open to the public and shall
determine, in consultation with the disputing parties, the appropriate
logistical arrangements.However, any disputing party that intends to

use information designated as protected information in a




hearing shall so advise the tribunal. The tribunal shall make appropriate

arrangements to protect the information from disclosure.

. Nothing in this Section requires a respondent to disclose protected

information or to furnish or allow access to information that it may

withhold in accordance with Article 18[Essential Security Article] or

Article 19[Disclosure of Information Article].

. Any protected information that is submitted to the tribunal shall be

protected from disclosure in accordance with the following procedures:

(a) Subject to subparagraph (d), neither the disputing parties nor
the tribunal shall disclose to the non-disputing Party or to the
public any protected information where the disputing party that
provided the information clearly designates it in accordance with
subparagraph(b);

(b) Any disputing party claiming that certain information constitutes
protected information shall clearly designate the information at the
time it is submitted to the tribunal,

(c) Adisputing party shall, at the time it submits a document containing
information claimed to be protected information, submit a redacted
version of the document that does not contain the information. Only
the redacted version shall be provided to the non-disputing Party
and made public in accordance with paragraph 1; and

(d) The tribunal shall decide any objection regarding the designation
of information claimed to be protected information. If the tribunal
determines that such in information was not properly designated, the
disputing party that submitted the information may (i)withdraw all or

part of its submission containing such information, or (ii) agree to
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resubmit complete and redacted documents with corrected designations
in accordance with the tribunal's determination and subparagraph (c).
In either case, the other disputing party shall, whenever necessary,
resubmit complete and redacted documents which either remove
the information withdrawn under (i) by the disputing party that first
submitted the information or redesignate the information consistent
with the designation under (ii)of the disputing party that first submitted

the information.

. Nothing in this Section requires a respondent to withhold from the

public information required to be disclosed by its laws.

H. #Eig%
1. US Model BIT :

Article30: Governing Law

1. Subject to paragraph 3, when a claim is submitted under Article 24(1)

(@)(i)(A) or Article 24(1)(b)(i)(A), the tribunal shall decide the issues
in dispute in accordance with this Treaty and applicable rules of

international law.

2. Subject to paragraph 3 and other terms of this Section, when a claim

is submitted under Article 24(1)(a)(i)(B) or (C), or Article 24(1)(b)(i)(B)

or (C), the tribunal shall apply:

(a) the rules of law specified in the pertinent investment authorization
or investment agreement, or as the disputing parties may
otherwise agree; or

(b) if the rules of law have not been specified or otherwise agreed:

(i) the law of the respondent, including its rules on the conflict of

laws; ££22 and
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(ii) such rules of international law as may be applicable.

3. A joint decision of the Parties, each acting through its representative
designated for purposes of this Article, declaring their interpretation
of a provision of this Treaty shall be binding on a tribunal, and any
decision or award issued by a tribunal must be consistent with that joint

decision.

5122 ; The "law of the respondent" means the law that a domestic court

or tribunal of proper jurisdiction would apply in the same case.

2. 5HBIA:

E 3

8. IKIBEBIFGREREPIH IR MR B MEES T :
(a) MEEBKIERHRERERRZIEPRERE

1. E-75EREOBNPIHESRE > QREERENMRERHEEREN
WA hE < BREEEREERR -

1. frhZRIER

1. US Model BIT :

Article34: Awards
1. Where a tribunal makes a final award against a respondent, the
tribunal may award, separately or in combination, only:
(a)monetary damages and any applicable interest; and
(b)restitution of property, in which case the award shall provide that
the respondent may pay monetary damages and any applicable

interest in lieu of restitution.
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A tribunal may also award costs and attorney’s fees in accordance with

this Treaty and the applicable arbitration rules.

2. Subject to paragraph 1, where a claim is submitted to arbitration under
Article 24(1)(b):

(a) an award of restitution of property shall provide that restitution be
made to the enterprise;

(b) an award of monetary damages and any applicable interest shall
provide that the sum be paid to the enterprise; and

(c) the award shall provide that it is made without prejudice to any right
that any person may have in the relief under applicable domestic law.

3. Atribunal may not award punitive damages.

4. An award made by a tribunal shall have no binding force except
between the disputing parties and in respect of the particular case.

5. Subject to paragraph 6 and the applicable review procedure for an
interim award, a disputing party shall abide by and comply with an
award without delay.

6. A disputing party may not seek enforcement of a final award until:

(a) in the case of a final award made under the ICSID Convention,

(i) 120 days have elapsed from the date the award was rendered
and no disputing party has requested revision or annulment of
the award; or

(ii) revision or annulment proceedings have been completed; and

(b) in the case of a final award under the ICSID Additional Facility

Rules, the UNCITRAL Arbitration Rules, or the rules selected

pursuant to Article 24(3)(d),

(ii) a court has dismissed or allowed an application to revise, set

aside, or annul the award and there is no further appeal.
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7. Each Party shall provide for the enforcement of an award in its territory.
8. If the respondent fails to abide by or comply with a final award, on
delivery of a request by the non-disputing Party, a tribunal shall be
established under Article 37 [State-State Dispute Settlement]. Without
prejudice to other remedies available under applicable rules of
international law, the requesting Party may seek in such proceedings:
(a) a determination that the failure to abide by or comply with the final
award is inconsistent with the obligations of this Treaty; and
(b) a recommendation that the respondent abide by or comply with the
final award.

9. A disputing party may seek enforcement of an arbitration award under
the ICSID Convention or the New York Convention [or the Inter-
American Convention] regardless of whether proceedings have been
taken under paragraph 8.

10. A claim that is submitted to arbitration under this Section shall be

considered to arise out of a commercial relationship or transaction for
purposes of Article | of the New York Convention [and Article | of the

Inter-American Convention].
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2. 5HBIA:

E 3
8. IKIBSEIIFR ERE Pk 2122 hE B MEEZE S HE AR ¢
(c) MEEFTMEZ BRI B EE SimESREBHIR] - WIREHNIT
HIRE SV TP B R AR LR BRI AINEAFIT - &
(d) REREZ BURSHIEN IR RUE BRI SRR S NBI ERIE RAR -
9. IKIBESEMUFUIRL MR ZFBRE » IRIPEHEEE—TSRIBASERERR
HITH - 3AEREERBENANE —IRRAERRARNRZELS -

S52EN FREEERY

SiHFR S HI RV R AIERE » SURNEERREABHRRERE
ZEBESERELRE  URRMERBEREREEIRERERIRELZ
BHN > SBUIRIER - INEHEFZRERR » TRV ERREEDIN
RFOIEERY SR N EE N - HRERIBNEEERITERRERENEZE
BT KR -

FIREEREREIRESZHERME - JKIRESFBEZERETE > D
™ TBEEISESE) R NIREAEMTERESHE ) ME » fASHE
EREREIIES Ll Mg IRERRIER 2T -

PR IEF IR EERUOKBERETR LEFRS - HRERE T
1327 TRIRZEM 1 ~ TERRR Y ~ TPEHESE ) FRE - B THEHIE
BFAIRNR] ) B DNEREREAE ) MEBSRIZERBIAERE - LATEIE
DMEDBIEITRE
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SB3ET RN DITRER

(=) WHHRER < FinAER S

AR SEREBETEREREAB S HmEAETHIEBRE
ZEER  BREEFREE > MEMSAIDTHD - BEME » MRS
2 PURBEREHIPTREE NN FLUTEIE : EFERZ&EE -« 5RIPE
ECRIBRER ~ RRAZIEIR ~ (FEEREE - IRBRZDE -

RBEIIER

-

BRYMEEERERERZBERENKE SRR EHIIIERE
TIRRIERZRERRT - IZESEAEE 38/ o Ta¥) Z5E1TER » WE
BREEEE - NEERERE » ASISSmERPEEE TR - f12l
US Model BITEE231% ~ EBIAZE12{5& » I9BRELZIRE -

2. (hEIER

UNEETITHIATHIE < BRI IR BEFA B B R 5% - LEISBI /AU ERT
fEE R 2 MBI RIPEREZMEMIIIN - LAUS Model BITZRH
EBITHRRE - EFEXEREP KT - RESESBHESN - BER
UNCITRALMAEFRE] - FEMEREZMEMN L - BHEESZE—A » £=
ANBIEHETSHEE L » MBS EEZEITISIMMEERR Z - MEE
ZIPEREETEBIORT] - ERMBEFERRIAESTII0EE » 1E
MBEMERERE - SmEP—TTRERSCEM -

3. WEBIT:Z T HiHVELR 2 P AR H

RARIKEIRTEI E2 TimERESESHE ) PimFRET 8%
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REVERHIENETITL R EZ B ER G ESHER » STERETSEST

DIEREITHRR > A REFEES - EEIF EE RIGRRIREINE

L - AHEFER RN R EDEARRES - BT _ESRERRE -

(1) FESEFARBZERETETMHR - REEBEIBET - AtER
—FOIMARIRSIRAZ M - NEEHINK - ENE ~ FFREFEA
eI B EMERBILERL -

(2) RS BT —TOZFBERENTIERME, - FIANFNEREE=ES ~ R -
THEESAL ~ ENEHFEERF] 2 EBIREHE

HEN2010FFTEE] 2 aHBIAE12(% » ©F BESLITER) (B
118) ~ TFEE@EEL (88218) -~ RIBIMEEC SN (5B31E - 54
18) ~ MREBEDHIENCEE (58518) ~ (EEFRINE (55618)
MECRZE T (F71R) RIPHEBRZDE (581H) - BHUS Model
BITZ AREEARTVELL -

(D) RE AR FimkER

BUMKIBSIREEREIT IR - PiRE AR T R S in AR #
DNEAERBA -

1. PR

BRI SRR EINEGD - ERERERERE » Ti5F

136 EHEIEMERE] 2 BMEMRRMEREN » STRESKEESEE - BIE—70E
RAPEREE ~ (TBREFFRS - REMEERE » AITBRE—TSKRIBERED
&S > MERIT—TIIIBRIIREL -
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IR A A PR AR TR - UERERERHEEM - MAMFREZBE

(consultation) &¢¥ (negotiation) BlZE— - YNILLiREERY - 7E
RIBEESHUSERAETS PN - MEBEAREREE DR R
il - AL > SEERRERERTRE ANERIRIENERIZRZPE AT -
INESEUEEBIENSE » BRCE—REIRRDIEAZ BFEm SR
RPIHRF (US Model BITAREREIZZ390K » 2R US Model BITZE241%
218) - IBSIERE -

RIERFHMESIESRKUSERRESINE RN ERES
BIRERER MR EE - ERI AR RRHER : MRER
BE > IS¥REERYIERIER (FIXIEF RBEEEREE]ZBIT)
SIVERD &R ERERBIERERFIHIE (B2l ERENERREE]
ZBITE1215F) - REIEMEIATEEE]ZBIARTEIEZHIR » #V7331EH3L6
[EIS

2. JERMEL
REIMES SRR AKIIRITREZ BB R HEFEN S mZ
FERET - FASRS MR - MERREIZRZ MR EHET - ES
A ERZES - BRIPHFERIFIE - KERERZPERAE -
(1) BIREMEZ Sk
A. BRMERER/EEREREPP IR REHI FTEIEZ IS -
WD 7RIULR

@ UEREMBSMm (AINEFBEBARMMKI999FFHIIZ
BIT"™")

137 Article 10: "Any dispute between a Contracting Party and an investor of the other
Contracting Party shall..."
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(b) BRIRERREHNEZIRERTE 2 SiH (520 FI EEET R[]
1999F 25T 2 BIT™®)

(c) FREMBINSE S LS A FBIETRE (HIUNERFAHTEP R E
RAIR2000F ST BIT™)

(d) BRIRFHIEBIEI ERINE R EER - RESHNIRERIEZIER
(BRERLEEHNN » IERBEREAEMSBIEE » Hig=H
EREREEBRERERMR - H120 US Model BIT)

B. HMEATEFIZEEZREHEN - PHRERTIFTRIEZSHE
AT B DR TR

(a) EfTS:E - TEDBERRFVEEFOBEMM S RE AR EZE
I$E > BEIEEUEEEFESHEMRR - EFIFRRE
TEREC 5% - HEENHERRELZ - IR UREB T HERE
SBECRE - FIMIFREELHE - JFHEE - [REFEREIE

LEEERERRE ©

(b) EEXHENREFR - RIFXPOEEBRR BT HER
ESEATEC PR - NEAELEEE -

(c) BB FHE - D IRXAREERR [ FHENXE
2B IVERXIERIERE [EBRREZIETRHE) N

138 Article 9:" ...which arise out of an investment covered by this Agreement..."
139 Article 8: If a dispute involving the amount of compensation resulting from

expropriation, nationalization, or other measures having effect equivalent to
nationalisation or expropriation”

140 FEZRHEEERLS - SHENZRFIZRERE °
141 FESIRINEEHTIRK SO SHPTAIE ~ SFHIAZZI ~ MBI FEATEREI 2%
BiE -



TERZAER—TIPRIARFTARIRE ) 2 SRIIEE TBRISHRER
DIIRECBIE ~ WRER - ENGRISERBZPHE
T8 CIIRRISE B ER < i

(d) BABERFBHERIFR - RAERRKR MKBXAHELRNE
ARCKREBBZERREZFE ~ FHETHERRESH
ZEF o

(2) BEDBIAKY EREARETR ERNREANEESHERER
ZITREM - EINVEBIABXN R ESF ALERFERENPERE
FRIREETRAE - HIRNELR — PURIAR S A ABBIA™ -

(3) B EEEFR (fork-in-the-road clause)

AR RUEEF RBERMBER RG> BEIRE—LZ
BRI\ - BEBIABI7TIREB7TIERE - AEREMRZ SIS NSHE
Bt E BABT SV BN B 19RT0 2 S ik R B H oK ROE - mal—
TSERMISHREZER ~ (TEAENSRESE I EMBRRIZ
SimEEREHIIRERUER » FBIRRRHURENKA IS HRITZ AR
BT PRBURPIRUE Z £5R - I01SHKEB4IEREREMEL - LR
RERFCHIRBIRE - (D TISIEREPEL -

142 BRI EEFAPELE ~ B - XRASE  ZEVAIAT - 26 - ENINE ~ 5
AR ~ HIEFEEFIZIRERE °

143 B2 RBBEEECE[THIIZREBTE - HEIE— RS TAGHIRE N 223X EERE
{B3FARIEFTYEE 2 REEE ARV T RENT -

144 FB2IRHEELLER - HEHT - HHEE - BHIE « BRI FEERETZIRERE -

145 Article 11, para 4: "If the investor chooses to file for arbitration, the Contracting

Party agrees not to request the exhaustion of local settlement procedures."
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US Model BITEE26{REE2IEMMIRE » SR E B IEIBMELRT -
B EEEREENEREBEATERITHRIZES » SKEMS
i 2SR s 1| SR ELER 3t = B RS S i 2 #EE R o

3. MBCER

(1) PRI —PIHERTIDNE —EEZHE RPMESALELR
BRSEMIBIEF - MREDEHESZS ABZPIMIFLREE
& o JELE - MBEFEBTEREARFVBIIRRMEN - 1801
LARRRE - US Model BITEE25F iR E T FHE F B B R TIHESS
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ZE= -

(2) HEEZRFEFTC EBRERE - FL [MPRZERE) BINE4ER
SRV ¢

A FHEESESARZGHE TETME - RILEBET - AithE
BE—7IMERIBSERME - SEBIAS17TIRE4AHAIRGT
K5I BEFE [EPHESARET) » BESREPHIER
PR EAERS IR - (BIEEREE171XE5IER T ETS MEFER
RN BRI EPIHIRE N AER MR IR ) 2%
75 > MENSERSEFIERFESTARMEL - (EftHE TSR
FREEMISREARRIPRZEEK -

B. IKERIE—SZFEKRATIRERZME : FINHEREESES ~ 2=
B~ [HESSAL ~ ENEVEmEBIERIRERE

146 FESIRIMEEAFTINN « EE - FEREFEPTRREIZHRE ©

147 RENEEARE] 2 BERRMERERI - TREEELSEE > BIE—T5iE
RPN EE ~ (THEFBRZ - REREERE » AITBRE—TSKREBERREY
E > MRZE—TIIIERITPE - EEEERE - RILRFURE » ABER
—IIRER - HENSEREER AN TR RIS ARRRZ
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C. BIRBARERIZERZ P : AIANIREEETER - BEH - §
HTRZRIN ~ FSHAHE ~ RELLInEnFEEEF] < EEIRERE » 8D
AR EE IS R E A BERATYZ IR () fF
FUAE o 1ERIBHEL RITFFHREANBHBEFLUN ZEF
IEEERUE -
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BREEITERMR - WKEEZRERZ MO BT AR LE
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4. FEREhENZ BT
BIFREREMEZ IR ~ ZEEMPRUZIRE « ISR RFERE
FZE18 © US Model BITEE261FREHBIASE17IRE6IBEIIRE EIR
MR FERER - BESANTHOUREERERBESEEESE

BERE=F - ERESHUILER - I TSREERS > ERERZ
R IERERF R BRI ERRR -
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(1) B EE R E REMEFEI TS IVERBFF AR - FI20

148 MHEEREAIR - ILEREMMIUSE BIBRMBENTE ~ 1THEFRIEZE
I - B DHE (FNEEEERIE « REAIHET  BERED - FETARINFEES
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A. US Model BITE27FRREMBEMEZ ABURIEEST ¢ US
Model BITZE281RFPEGET ZEREEIE - FIAIREITZ E
2 FPmESHIMNETOMBEREEREHECRR
PEELAESC RINZE © (FRIEEURBE B - I
PIHSHZRE ~ PREZERED © MEHENZ SRS
PR R eiE 2 2T F IR IMNLAGFHRAREE -

B. US Model BITEE29fREIFLIPEIZFER TR —MRIERE
WilsZEF X R MBEH - SIEREZEHERBEREST -
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EIREC BT - DR ERBE AN EEEAARE -

(2) MERBRERZRESINE - & EBIABINRFL A AfELNE

RESRRE > MERRERZMEIEL (SEBIASE1TRE4IE
BEX - ETFEEIZRIBUNCITRALMEFRE] ~ ICCHEFRRISNE
[ILmESERZEMPEBRAETMHE) LD EFFIER
BERE : RREZED - BEELEKEHBIAREISITEEL
REFRRIEITZ -

6. fhEy IR

(1) RARMPEHEMBBRFRZRES » HIZIUS Model BITEE3415% -

ERREMEBYIETAS RIS AR ZIRFRIEEREST - =
BRREE - BNEREBEIMRES  SHEPRHE 20 2
MERBREBYEMERIIRET] » ¥ PHHIEIRETTNTRE
ZESANSHEES Y - MVBBRIEPITMHERTIE - A
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(2) FARBITELRE BN T2 - BIRVIRB =1EREE5IN » — 78l
EREWEBRREE FRERNTEFRBIKABZERIER)
—/BEABNAK REXREBEANHEMTE 2 SIKMABIEFER
HHEV AR IETT > WASIRI IR S H RSB ERIR)
INEBREZSEBREAKE » HIZIUS Model BITE3415F » IRIRED
FERFATIRBIPEHENZ RTINS - BIFIERICSIDAHY ~ ICSID
Additional Facility RulesEXUNCITRAL Arbitration RulesZ-~[E1{H
R PEFER D RIRRRE -

(3) EEHBIAZIRE SRR BREZ RS » FRBAZNT -
A. BHEBIASE17X5E8IEZE ()

RN SRE AT IR 2 BUR SR H B FE S P im e IS R EH
7D > WIREBHITHIRARS T FTIEE R 2 AR R BRI AN
BT » RERSRZMRBYEE 8T &

B. & HBIAFE17{X5E8IE5(d) :

RERE 2 RREVHIER 2 KUK - RIS IRIBEREIER
BIRR -

C. BHBIAZE17REE9IA -
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A. Waguih Elie George Siag and Clorinda Vecchi v. The Arab
Republic of EgyptZe (T8 [SiagZe | ) "3RiEfEIH - I8=6S
BER MSRER] TRERZ » XEFRERFREBEXES
BREZ1TR  IRITRENEMBEE G 2IER > MEIR
IRNENRERRRAE « B - EENEMEH CEE »
WMNESR - FEERGIESRZE - N BXITRERS
EZ2EEWEREEHERE - [RJoseph Charles Lemire v
Ukraine'®°—  REEINERRE » 15l CIEEREEE IS
RIBST ) TNIRRERRZ » B0 T5KIER. » BEEBERE
2 F=RERRE -

B. Desert Line Projects LLC v. Republic of YemenZ (N8
Desert LineZR | ) '35 CISEIREMVSIRIERG - %32
PEERREN CIEERENRRERRSMZZRE « 5E
BB ~ RITBE - UMRBERE - REMYBETE—TIEL -
WEMRZERIEFBTEREZERUREE - RERLE
HEEEE - MIERRYERSBES 1 B8 =AM LT

52

°

IBEEE

‘H]]ﬂ}

149 Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt,
(ICSID Case No. ARB/05/15), Award of June 1, 2009.

150 Joseph Charles Lemire v Ukraine, Award, ICSID Case No ARB/06/18; IIC 485
(2011).

151 Desert Line Projects LLC v. Republic of Yemen (ICSID Case No. ARB/05/17),
Award of February 6, 2008.

152 Id. at paras. 289-291.
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C. LusitaniaX73 FPHAERIEH CIEERIEZ IR - 3=
RWREESBSIERSIVERS  ENRERZEE - IKEH
EREEERZER > WESEREHIEERE  BRFaE-

EIIEIEERRE™ -

SH4EN  HHRAZHI

(—) #ERVEIRZ SimaE R S

Iran-U.S. Claims Tribunal

1973 F HEHES - FPEAFEZEIERERLUIKSIAEKREA 2l
T1970FMR > R SEBRATEFRABHKE - M > 1979F28
PRARE R - EREEMCRENESEXNESR » FPRALSERKRE
EEAETUBREMFERAE  EERNA » IMSFRAMNEEREES
HURKS -

REERAIMZ NEEH - (PRAMEERREEMNRZE - FPEABEMA
B - EEEUHRIGHE - HRESERRILAAUNCITRALMERRIZ
fREE (Iran-U.S. Claims Tribunal) - FALARIEMERS - RHHHYEEEL D
TIE A2 SR © Iran-U.S. Claims Tribunal FTRIEZ AT » 12K
ERARIBEZHBR (37471) » BINE6914 4357 BAEAEER R 2 i
FLt - Iran-U.S. Claims Tribunal E#523 B2 E41% & A R R B2 B ZK R
2 PRSI o

153 Lusitania Cases, United States V. Germany



234 | BERERE-DVEE

(D) HhEEEIEE AR FimaR S
1. B REREL PRBRIETESBEARERGE?
Emilio Agustin Maffezini v. Kingdom of Spain'®*

ARZBEFHZ —RAMEMDHDIEEEEE - A/l
FHPIIREZEZBIAT TEREPIRIE ) R - EPRERR _EZE
BIAMEI B IRZBEFE] RN > WEEREN BANIHEERE
EZ MR AR EREBENREFER) - [REMaffezini
FEEEEITIZRZME - MBEBEANINERZ EEES -

2. EREEMRZEERR

LG&E Energy Corp., LG&E Capital Corp. and LG&E International

Inc. v. Argentine Republic'®®

HIIRLGREZIEH » WEMRENNIMMEEEEENDIELE
o HREBEZERR  MBESZRRBTITHIE (a preliminary
matter) FRIE - WRIA TIUSENUZE : £— > BEASHABE
FANER B RPHELEERREME 5= > EFAREE
RHEBEZER : M > 2ETTHICSIDRKY ~ EEIEEFIREEER
EmERECEMEN < FEMEBEK CRSHETHER - REMR
EMEBESOMEL &R - WESHMAXZERERE -

154 Emilio Agustin Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Award
of the Tribunal, November 13, 2000.

155 LG&E Energy Corp., LG&E Capital Corp., LG&E International, Inc. v. Argentine
Republic, ICSID Case No. ARB/02/1, Award, July 25, 2007.
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Joseph Charles Lemire v Ukraine'®®
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& DR ERRE—UBABREGEILBNRES » BAFE
SRHZE > BUVWAAHSRRABTAREEERHEDS  FER
b2 ERENERES ' -

(2) WEFER

WEEHDesert LineZR{F/3¥ER CIEEREZIZRE 588
MMFIRIBEST 1 (exceptional circumstances) EEBEFRAE=S L
B CEalEaSI IS - 1ATEA - WE5SE5ISiagse -
o NEKIER ) EEAREIRAYDEZRG - AEAREREERE
HEEEENESRHSTHNERRBGEE > Rt ATE M
RIS o REINKREERBESTERH LIBEREZ SN - (tH
fthERR AREEBR RV IR > SIS IR 2 BBEEERR/)\RIRES
FTEsR2EHEE"™ -

156 Joseph Charles Lemire v Ukraine, Award, supra note 155
157 Id. at paras. 312-317.
158 Supra note 155, at paras. 319-324.
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(3) EREEZ FUER

REERR - REHFEERNRITTEHZB DL EEFRE
RigH CIEEREEN - RRERENSHRH LIEEREERE
ZIEAESF - B RER—IERESCHEEREEAL  MRE
THRRRERLRBERZBEMNEBINERE > MRESZXRAE
EEHRINE - HERSZZEZEMIUENT S TIEERE
L2 BRESFIIERERSHEKEH CIEEREZRZMNRE
B (FINZRHERE HEIELCEFF) R REZEBEEL
REZFEEEXNHREMD - BPRERENSEMERESBITA
FAEFBRIILREE  BETE—ERERCERZE™ -

ARRSHERSSERERENNEHEREEEZEE
BEIT AR ERURBEE—F - MRERREIRN SN RFE
AREREEARMRE - EMAERRIBESHERSRRIERR
i1 - RERLIRZERENER CIEE -

R#% - HRERESEFNPRBITRRZZTEE  hRERBRER
HEREREZETHA—FHEETIRHER  ESRIDEZRENVE
RUWBHAFEREEHRZFEE - RERIRRILRZEEEE
BRFEECBINER  EEENH C2EETE™ -

159 Id. at paras. 336-339.
160 Id. at para. 341.
161 Id. at para. 342.
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1. BRIEE E 8RR BEE R T HIEEE] < Eha i EREHRE » 197

KRE N T R PIRFRSHIERERE - R RSP ImERMERIR
N BRI EER 2 FEUA T E 2R HEPEUE - ABAKRER
PISEAREENEATRINEIRE ~ (RIE - [REIREIEZMERAEIE - EELE
MRF R E iR -

- BEMEESETER [AEMEHE - EARRRENT -

(1) ZB471F - BEREREBEWMENZ MR HIETNEPERE R
RN BURRIERZ R HIET - RANERREHIER - ISR EAR
HERRRE > SRIITEE -

(2) SB48f5k : IIERFBRGRIBIEMNTZ XX -
(3) FR49MR : SRR ERE B RGRE R < FH -
(4) 565015 : MBS ANSEF LR ENRHENFGRER < FH -

(5) 511 - (MEHETFEEXNIITIEFZELL ~ (PRI ET AR =

() (hEHEN S FGREAHIT

HEIRE AR ER 2 BRI

RS ESESERNMRESR  CEREREBRES
P —TNESEEE [BEERERPRERPINMVMPRFZHERR
A1 (the Rules of Rrocedure for Arbitration Proceedings of ICSID,
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Arbitration Rules) ~ [EIFEIZE PimARRAHIMHIEBH#HEIFREI L (1ICSID
Additional Facility Rules) ~ IHESEBEEE S EZEZEEMEFRE

(the Arbitration Rules of the United Nations commission on the
International Trade Law, UNCITRAL)SY EFEE=EMEFIRE]L (ICC
Rules of Arbitration)ZEFFMEFREEI T - Bt - K ERRHRERT
TERNZ ARERHIER > 118 CEBRIREREUASE47TIRATEZ T A BHRE
YT - RIBIRERPERESEATIRE2IEFRTE - N EHPHE I BT 2NFEFRER
FERBERRE - W TAEMEE1IEER [HMMROEER IR
E o SRREITRES]  SERIUTIEEERHIFIT -

MREEBUETIRE - SRITIEAENSIEINMSRNEE SR - EDER

BFER

RPN E A RSB EAN B E S SR IREUA
FATEGRCBE » SRBTEEA

(1) BRERRREMEARE 2R EZGEITPIFIER - U KES
MEgE ) RR - WHREBRENDZITEMEREZFE - BESKHR
FEE ~ 1TIERENAF R ERETERUE - NSRITHEERZ -
ARHBEMEBNEFBLRE - AEEB/NBIAELSHE -
SIREEAPECERR IR « ERERERPEEFE49RE11EEE2
ME - KPR ERBIARTEUMBERC PRFR - WEIAKRERE
BEIEE AN BRI BB KRGS - i R
ETRE SR EAEERE @ FEREBUERABRIFRITEZERN
17 PIeke= -

162 EESE AR YR TFE L FFT 58365 HIRBIE -
163 SEFERRES7E10821H (87) AEFEE0379535RNERIR -
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TERAH » (THOERSRERITRE - ihEEEEE A2
SFFE - RPRKEARMERIRE - 138 - RSB &S
FIEERASEE - B MBSEBRILES BB HEICT2E
& RGBS RITHAENZSHEIR  SHEMERERR
EFREFENF - (DREBHNBEIIZNMSES R « ABEBIMER
6 FREZEBHEMPBLES » BRREREHEZFEZEE
BRE - EE - SRSME - BAENZITERRA > BBEIREY

2 FIE -

164 {THBRERAZE1361% « MTEESRALIIMITEUR D FTIRIEC EETCAERR » #IK
BIEREDTERTES - RBEIUEMITHER - WERASH, » SHEARME
TEREITIENERAY » DUMREITHED - |

165 1THERENESE21915% : [EFS AMFRRENEBED BN NERAWME » 1T
EBTABEREARZE AT - BFERF TR - SANEBENZEEEE  NE - =
ABITBUARRZ BT - B2 - ITBUARARRUER - §BIE=-AS
me J

166 ;EFEIN6 T 1 B12HARATEE0960700485RIE : RN EHEBKRE
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