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B35 - » 7£Salini Construtorri S.PA. and ltalstrade S.PA. v. Morocco'
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accordance with the laws and regulations of the aforementioned party |
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1 Salini Constructorri S.PA. and ltalstrade S.PA. v. Kingdom of Morocco, ICSID
Case No. ARB/00/4, Decision on Jurisdiction, July 23, 2001.
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2  Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA
Case No. 2012-12.
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3 Decision on Jurisdiction and Liability, ICSID Case No ARB/06/18; IIC 424.
4 [d. at para. 86.
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AE369-2RF2AIRRANRIERBICB AT ZHBE » WALFEBF BHIRES
RIR - NE—RTIEENEEEFIMATNAS - MBNFEFHIEESE > B
AT EH AT -

ST USRS ABIASE25FREE18ERIRA » BN —F%FA—
REA THEE1 & 5 (RISEE0%MIRIERZNEAEE : B—KREA M'E
il & RIEZNRBEAREBRERZIEES » NIYSATHEFE - 2Hm
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5 Société Ouest Africaine des Bétons Industriels v. Senegal (ICSID Case No.
ARB/82/1), Para.165& 168.
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REFDRERB O LURIE - BRRBERERR RE) 2EE ' LEER
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BN - RAIREATEERZ RIS - IMBLALLETINRZ - AEL THTHEWE
i) 2 PEERDAVE - BB —ELFEER  METERACIFERE -

BU3ILAYSalini Construtorri S.PA. and ltalstrade S.PA. v. Morocco—28 » {1
BETBRESSERE > BRZBRYFUIFHIREINES - ENERE
EEERIABEARESTREZIRE - DURKIRIERERR - REMIBEE
ZIERITETSZEENRE - IPRIREAITNZEEREHEZIRE - FILAIL
UM EZBEYF - WEHERBRNFER CthERIth TGRS
EMEERERE » FTLAS SRR MR B R ERNET - BRESEREER
VLT » DBRESHE -

[BITIRRN / BHIERD ] BREM « RERI - REEERESE  BERE -8
S
TEMGF - REBESSIRX

1. US Model BIT :

Article 1: Definitions
For purposes of this Treaty:

“investment” means every asset that an investor owns or controls, directly

or indirectly, that has the characteristics of an investment, including such



| gom mErmE |

characteristics as the commitment of capital or other resources, the ex-

pectation of gain or profit, or the assumption of risk.

Forms that an investment may take include:

(a) an enterprise;

(b) shares, stock, and other forms of equity participation in an enterprise;

(c) bonds, debentures, other debt instruments, and loans;™!

(d) futures, options, and other derivatives;

(e) turnkey, construction, management, production, concession, revenue-
sharing, and other similar contracts;

(f) intellectual property rights;

(9) licenses, authorizations, permits, and similar rights conferred pursu-

3 and

ant to domestic law™ > #
(h) other tangible or intangible, movable or immovable property, and re-

lated property rights, such as leases, mortgages, liens, and pledges.

&¥1 : Some forms of debt, such as bonds, debentures, and long-term
notes, are more likely to have the characteristics of an investment,
while other forms of debt, such as claims to payment that are imme-
diately due and result from the sale of goods or services, are less
likely to have such characteristics.

5¥2 : Whether a particular type of license, authorization, permit, or similar
instrument (including a concession, to the extent that it has the na-
ture of such an instrument) has the characteristics of an investment
depends on such factors as the nature and extent of the rights that
the holder has under the law of the Party. Among the licenses, au-

thorizations, permits, and similar instruments that do not have the

17
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characteristics of an investment are those that do not create any
rights protected under domestic law. For greater certainty, the fore-
going is without prejudice to whether any asset associated with the
license, authorization, permit, or similar instrument has the charac-
teristics of an investment.

513 : The term "investment" does not include an order or judgment en-

tered in a judicial or administrative action.

2. MR -

F—IF TR
BN S
— TRE BET0REAKRRBRS—TORE - £ —ORANES
RERINSESE > BIEENRR -
(—) BE - THERHMETERER
(O) EXRDBVEERREMAZINSE
(=) SIEBREVNEMEBEEBERNREIIRKIE
() BESMEE - EXRZERER - B8
(h) M8 ~ TiE8E « B2 » &£ & - WD iR B3R LIEZHIER ;
oY) IEESETE - BIEEE ~ SHENERTER - LIRERED - RIR - 12
IRXFABEARERAVFEFER
(L) SEERES - ERESS - BERREMZINAE -
WRERITEESNHNEMBIRIRA ~ B NAERIRRF I R Y
RIE - (FRIRENBEEREEUNSRENEHMRRENTIN SEE
NEEREEFRREREE -
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S1HI EEE

THRREZE— TREI NESELZR  BEEREBRES —EEEM
MEFZEHF] > IRREXERE— IREALI BNES - NERI—FFTRA
KREBMENENERKRE IREAL 2 TRE] » EXNGRREREERNE
£ AT RIESLEZER > ERMEENEET - NRAESITEIRERENEE
1t > FYLUBD B R TEERERBETIREDE -

—RERRERERMRKR NIREA) WEREE - ILUIDRERARIFE
RN - BRARDLEBEZESE - —RHHR - REEAEMVEERFEZ/A
KARIIEL - EFERATSH - BEF CREREMNREERENS HEE
BIaNFE1955F HILiechtenstein v. Guatemala—IREM" » FIREIRFEISIISZ
S & BT BRI BRI £8 9N ottebohm » WNfAIR R FRERE R B IO

R > miBERBEsTH -

MERAUNZA » BEKEHENVEERERIINENZEERER (legal
entity) - E3EHMERAIERIREA » XKEBDHWEIILU legal entity (per-
son)] BX Tjuridical person] 82 » i BFR T ATEBUANNEE ~ BE ~
B - FRFEIE  BEES -

1 Nottebohm Case (second phase), Judgnzent of April 6th, 19 jj :I.C. J.
Reports1955, p. 4.
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SR 2E] ERhEE
(—) MABE—EESRASERIREA

ISR E R ERMKIREANRE - KZZ2EMA Mnationall (BR) 2
K7 » US Model BITHZEZALL - EER—EMEER - BIERKRSEERAY
EUFEAZRINUFBRE © FTLAUS Model BITEEFTIENER - BRI EKIEER
BRREFE AL =RAIERKINMUBES -

RSN EAEBIAK - B R ARG - FIgIEE AR
RELIEHITZBIA  (BRERIFLDEARRN - ASHERATNEE - &
EEEENEAARDEAEMAES M - STHREFTEBIANMRE - T
RSESRAMAEELI T |

1. [nationall ~ [nationality

BEMSEFTNEERERE - BAZEEU Mnationall (BEER) =
Inatural persons having the nationality of... (BEEEECERAN) | EE
>

2. Tresidentl] - [permanent resident]

BESETREBRERER - BEHEHREER resident] (F
K) =% permanent resident] (KARBEKR) HIFEEE » [resident] FIER
REREZMEENA - 8 TEE] X IEE) FHSEE - MIKRERIRT

2 11991 Austria-Korea BIT, 1995Greece-Korea BIT, 2000 Mexico-Korea BIT,
2002 Japan-Korea BIT, 2003 Netherlands-Korea BITS ©
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ER FRARREEREEBNERS - T UESIIRIRBERIE
BRI - FTIEENEENERREE -

lcitizeny ~ Tcitizenship

HESEETRVREREBHES » BBER lcitizen) X [citizenship |
HYFREE - EEIF AR MR B ZHER » NOEFEAR (citi-
zen | BUXFK75FEEE la natural person having the nationality of...] - {50
B HEBIARTEHEREEE (nationality) - MEREIE L OIAETEEEE R/
B FMRE1  (citizen) - BAR lcitizen) FIFRELRE Mnationall - IRIFE

RISHEHTEFULLSRESR - MESRBZEESRIILRELZ -

PAFREBLEBIZRER - [national ] ERIEIERIEE  [citizen) BIZR

MR > BEER_T5R  RIEEEFECHERBER  MERERL

I - B IRR] ZHURR TBER) &% - —RMsS > RIBER > ME
EESLEREER » AREBSZBELSBRERBERN

Pl KEEtE A RESEMERKHEERAEEBNERFIIE - FERF
BEREASEMEREEEREFITWE - SEMEEFPEERPFEABEERRE
B IIASRE » FRERRCEMBERXIMEARNTE—EFRET » TH
BREEBVER °

SIRBEB1B0FRE : [HEREERFR_T5HE » BINAEEZE - 7S
BEREEIBREEEN  Em_+=RE  BIKERERZE - | ~ RRER
FEEVRRE © THEREER - ©R_15% - REEESSHREHEEN -
BRREEE - )
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==
(Resident)

KABR
(Permanent
Resident)

2753
(National)

NES
(Citizen)

HORREFKR - AREEBERSETANTRAZFEESEERNY
B - EFEREBZAREXHNE TCEERD - EEXEESEHEME - IR
HIETRFE C 28N » BRI SHERRMENERSERE » LIEILEER
EE - BEEVAEVEMEEZE -

(O NRBEEEE - BERITERE

FIBEEmHE  SEEAANDRKEEMERKRI EEFENER - US
Model BITEH¥ILEES - A TEZE ~ B3 EFE) (dominant and effective na-
tionality) REIZR¥IBIRVIESE - BIEFEHE 2 - BNERFE RE—TR
¥ ; MaEEBIAEMEIRRBHENRIZHIEEETRIZ - DBEBRMTRE
It—RE > BREDEESANTIEEHNEFER - BRITEMERZE > 81F
EEARMERT ~ FRMATRZIL ~ KEERYESE ~ AHAEEN2HELRHEMEBIES

23



24

| EmEpERE R |

FiroYE > IRBEELN2E -

(=) BARALSANZA : 1E2 Tenterprise.

Tims2 lNegal entity (person)] 2% ljuridical person] » TEFEGE TEESA
[z EBEARS » (BEFZBIAFTHIRARE ARRE - EHEE EWAE
BIDAEAR > UG - il - B~ 1758 - BHEFFEE - SE/ESIT
LATLANNERERMABRERREZEZA » ERGSEMRNVBERNERRZE
REFEE > MR —ERIIFEABRRKESESREDNRZITR/EG - DRI
BETLIERZE B REXMINLUNES - LUEZEARTBEESAVIREIGMARE -

(1) (EXEIFEZERE

B

EXEETBRBNER— T2 BB RER - UNVEEYIZ— 1T
FYVEREE - MIEXEEFENRE - FEIDERIRE » ARE=IERE :

1. BRIEREER (place of incorporation)

DA TEZEFTIB LR TIRYAR » RREEEREE - BR/REEER -

2. FANEEFEMESR (location of the company's seat/real seat or

principal place of business)
REBRTRE - IREEEPTNREERFEREANELE - MEZER

EFMMX DR TESHEMAEM B TEBRINFED ] METRERY
BREE - EREAERESHIMEM B S S NEATEE - MEBHINETE

5 ZEfPRIEFEFE (Iran-United States Claims Tribunal) £8A-18%4 -
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WRIERERHAIEE -

3. I#HEZE (ownership or control)

LIEEERISEREZERNBERAERE » (FREFNVERFERERE
EREERELIFERE - CHARKQIRERZE DERVIEET - B
FBREZ PREE -

RARIFERAREABFENRBESI » KEHEEMERKRATERFIAYBIAE
BRI EREER ) RERIEREERORIRNEENS® » NESNKI
MERIRERTE ) BIBH > BINTEMRE NEBEEE - MAEHERN
DEFEFREE DEABBMAEMREN) 5 NEHER) ° > B EEREEETE
RREEERY EBEER] -

() REANEREEERENRE

MmERRBEHABDRERERE - BAIEEREANES T
it AT ELEEERBHE - ERRBEINT DK - KMFIRERGER
FLURB2RE - REABER —TSURBREMN—TSESE - MIKEHRFES
BEfRE : NMRIBE=/SRERI - BEE_BNREAN FEREHNETE

6 WAKEHEGSH - SRERITEERERE -

7 WREDEAEMBIICEBREREMR - SIUNAEEARER1992F 5
2 (EARAMEBANMEREXMNENNRRIEENEERERER
E) °

8 Pl (RERENFEFHARIANEBEESHORERERE) -

9 Bl (RERBEBNECHERMEBNRERERE) °

10 SF2BRE : [—SEFRERETOREEHIORUNER - BRERT &5
BT~ ERSEMIERE
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| mmzaEpc-ERE |

g IMB—JJEE - |

BIAIEEERIIWREBE SRS EHAVHRDBRAT - 5= thiEix
BERINZBIRAT - EBIKE=ORENTRILMEFE100%350% 2, SR DHY
FAT > BERERKES - AIRZRB=TSMRUMBEMNBRIEFNFTL
g - ABMFRRREESR TRIREBA - MZERE -

BIRIIHAT

Pkl

HEMFRIR RS

TEE THIREA

RIBE=TTRE

AL

£ 3H1 EBEEER

HERTERAIT ARG - NEERBERANEHAERENREE - IFBARA
HEZ - WO REEBRRFERENSE R BRTEM K& LEANS
EISIREBRENERZN BERENSERIEMN TREA ER - T8=E
iR T EREFRERER

BEREEERFENEE - 1R19555F ZLiechtenstein v. Guatemala—3Z&H »
IR B R ENEY 2 BHR & B I B R W B B 8 < Nottebohm » ZNAIIR AR
EMEBROBBRZSE @ BEERSEEEER @ SRS EFEN BT
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FEIFEREZ ARBRIRRELLAME AR GERBY > MEFEMEERE
FETARELNRIR - FFAREERNottebohmERILIISTHHTENEE -
RRBEREMAIESR ~ 1378 ~ Aim  JEH) ~ RIENERARENEEL - HHEYSZ
SHENRERINZBLEEMBERAREMREL » MRSV ERBEEE
7REIIRY -

FRIERAMTLARNE > BEEAELEREERENER  FRUESTAZE
BT~ Ml i) ~ REREE - AREFEZSHLUREMIBEEEFEE - 28¥
HESAEERREEENE £ » B3 RA  MiELLEEESE ARIE
52 - SEXEAIAIERET > BINZREEIEUS Model BIT 2 - BWERFE BEL
285 -

[BITERRR / FisERD ) FBFEM ~ B ~ FFERA - B5FE

TEMF - REBESSIGEX

1. US Model BIT :

Article 1: Definitions

For purposes of this Treaty:

“enterprise” means any entity constituted or organized under applicable
law, whether or not for profit, and whether privately or governmentally
owned or controlled, including a corporation, trust, partnership, sole
proprietorship, joint venture, association, or similar organization; and a
branch of an enterprise.

“investor of a Party” means a Party or state enterprise thereof, or a na-

tional or an enterprise of a Party, that attempts to make, is making, or has

27
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EISRERE ERE |

made an investment in the territory of the other Party; provided, however,

that a natural person who is a dual national shall be deemed to be exclu-

sively a national of the State of his or her dominant and effective national-

ity.

“national” means:

(a) for the United States, a natural person who is a national of the United
States as defined in Title lll of the Immigration and Nationality Act; and

(b) for [Country], [ 1.

2. MR IRE -

F—1F E=E
ABpEA -
T TREA BES—OSRSREN—TIBRAR—TIEE :
(—) —TSERANEFE—SBDEBANHNERA
(O) —FHEHERIE—TIREEZIIRIINER » 81828 ~ 555
1T ~ SESEREMMAER
(=) RIBE=TIRER - BERAIRE—BNE_BIIREAFTEN
PERIAVEOIEEE - TREB—TIiEZ -
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F4E [ERESEE] AT

E£18H BET

BEASBERNSSERETR - BEREREHEMEREIITE - Eine
RITHREAERS - ARKRERENENEREIRE » FTLAEMEMER
FTEREXHI B fE ST ZAREMVETE A 2 SEREN BB ZEIFRES » TR
RIBEFTIEERYITR T B2 EIRE ? URMERENNIRE S ZEIRE 2 TF[
B HSHREEREREEBZMIBEUEEEL T BNEE - FEEMN
2 EHRLRENUNEG > MEGXATEHISHRPRERNESKE > B2
ETTNBIRIESS -

BIANTERT I TEE R BN MBS R S ENITREEZIRERERHER
EIRYBHE - SREATEE T1IEREDME) > 3 TEESE ) BIEEE
SO BEEAE P S - BB L 7ESalini Construtorri S.PA. and ltalstrade S.PA. v.

Morocco—=REH - PiEMRMAGRIML (FGE&im) -

SF 281 ERhERRE
(—) ZEIREIIRAVERE

T TREIERNNESR] ME » —RNREBEMERZREIE » B8 Mi75
REA R TIRE ) MERAZET » —AR¥IE CRERER - B [ RTINS
M2 X821 ME » JEEES I AV RIS « 7S ITNEESHRT » A
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RN 55 SE PTER AN SR T 2 1B 1 - DURMHFRVEN AR ENAT ~ 7S B N EE#
RARTIZIEZ [IEBUTHR ] FTRMITIR - iSHHEITERENEEFTTLAAIT
EREIZIBE » BR— A BERERSEE -

HEBEMBIICEERERE - EEBREBROMEFINGHEBIA &
EREWEMBREBES TR BT - DR TIHRLEET ) FTIEAIERS
BEPTNE - RITHIMFIIREFRIRS - LHRULRERIERXINILARER - 83
T ED - IWEERRE - FTRRNBRILIFERERR M1I8 Bt B
fRER R XA ERPT ~ EEAIATIRERAYIIAR - W BEIREZEIRE - Il TRER
EFE FRREREEAX » — 0T EHE—NREAERAERQAT I'E
Hy o gRAEERKEAKERITS - tiSZEIGKY FF@mlm) -

SMHMEEERIRE » 20128 FEIEZUS Model BIT » i [BHE1 1TERQ
DR - BN T AEERE - IKRERE - [BE) WEKREEITIDAR
& ~ BUNES ~ ITBUE ENEMBIENRENMEN FRESENMEA LTS
TONZ BUSIRAE < BiBE LT IVESEUNZIENRZE SR MERIAL - #iS
ZEHEREZIIR °

(&) HEE THF) IRETUZERE

S—EEEMRR - B TRZ™D ) BFRE - HERITEESR 7 EE Y
BELERRDZKE  EEPREREEARERECEENMMEREIREALZ
B - A EIRERVIRES o HIZNUS Model BITEE21REIIERE - B TE
FIRBEEMBIZ1TR - IVNERRBEEMEEELLR e, -

RAMRIF 23] » BRANINEFTEEENIBIA » BT REIREHEXINLIREERY
BIA » ELAERIKRENE -
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1. EBEARBAERRZIRE : JIRENRIIREZER - HIAIEEEREE]

ZEEWME °

BELMBINKE FRELER BEERRHIRE

BERENEEER
SER KA

2. EARBIAEMAIRTEZKRE  IETNERRENURIERENEEE
2P PIINEERFEETZIRERE -

BEEMBINIRE BEER BEEENIRE
WA
TRERE BEENE  BITERE
RIS

3. ERRBIAZRMEIRMEZKE - BEREEERT : SBRACKERE
RREZ > PIMIEEE ISR IREHE

i

BRELMBINKE BRELER BEEMENRE

BEELENE  BITERE

IR R HRIEX R - BRIEEEENZEREERAREB R

B > IR EERIEETHRRKARE » B NERARBHEEVFISER
MRE AN BT —T5IRESIN - HEERE CSBURBARERIVED -
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EHRATAYAREL2 -

BEEEEFRFICEBRERE - SERFITNEBRAREMFRIIKRE -
EEREMEIEERREMITENSZIAER - UMEUBRELEVRIRE
ERIDEEEE  FREESEEMEIER » MEMFRESTEE > Mithe
EMEITEEDTEE - MIEBERIFELE -

£ 3HI EBEEH

HREF CEEHSERERR - NRERBEHBEFLRBHERE K
2T ERR > NHEREEAIRBRENERELEVRTENSEEE
BRAK  BELHATLUBRREBRAENRIERE S - IR T BES
% EEEBIAKE2EIRIOS HBIARMERRBZRSFAVRESIN - BXR
EREBELVNRIZEZFHNEREZ P » SERIREBELHE > U

B -

BRI S CREMS » Salini Construtorri S.PA. and ltalstrade S.PA.

v. Morocco'—ZE=MIHEE » THEBNEBENRANA ST ESE Z R ZEH
S > EDRFEEE (Structural) ERINEEE (Functional) m7JEILDAER

=
= . HiZlE M&E8E ) S8 TKEATRIL ~ 32 » MRESEEDAIE
BZEER  REHESEAVEHIEE - WS MTEE) BRZASERED
BEL > BITERERFIBFINEIRSESE > KBEXLIEEBRINERZ
ER& 552 (State Company) - [ER—(EESSZSEVHIEMEEE -

1 Salini Constructorri S.PA. and ltalstrade S.PA. v. Kingdom of Morocco, ICSID
Case No. ARB/00/4, Decision on Jurisdiction, July 23, 2001.
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[BITERFR / BESERT ] PRITNMEFFEMEC TS - BUTHERE - FEEBUTHERE -~ IF2
WD~ EEEE

TEMF - REBESSIGEX

1. US Model BIT :

Article 2: Scope and coverage
1. This Treaty applies to measures adopted or maintained by a Party re-
lating to:

(a) investors of the other Party;

(b) covered investments; and

(c) with respect to Article 8 [Performance Requirement], 12 [Invest-
mentand Environment], and 13 [Investment and Labor], all invest-
ments in the territory of the Party.

2. A Party's obligations under Section A shall apply:

(a) to a state enterprise or other person when it exercises any regula-
tory, administrative, or other governmental authority delegated to
it by that Party™®; and

(b) to the political subdivisions of that Party.

3. For greater certainty, this Treaty does not bind either Party in relation
to any act or fact that took place or any situation that ceased to exist

before the date of entry into force of this Treaty.

518 : For greater certainty, government authority that has been delegated
includes a legislative grant, and a government order, directive or

other action transferring to the state enterprise or other person, or
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authorizing the exercise by the state enterprise or other person of,

governmental authority.

2. MRS -

STIF BREENGN
s B EERR—TOHS —TOREARERERNHMERTIIERE
CAEBEREBERAR-TIOREAES IR HRERBINERRAIR

B - ENERRAHRRENICSERIARES T =RE—FATIER

MEPim -

C NEER TS B R EEBPIR BRI PR E T EIT B EAS

TERTERENSRHEFRYIENE
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E£18 =|EEIE
HERSBNRERRN  EEREASTZHMFEEANNREARRZ
5B BABREEATEUNER TEUMAEEE NS EREISAE
F o URAFHIGBRSMUMAZE IR - HAE EER T EIIBIAZ N IRR
[REBUFTARAVEREL - IHIEREEREZ RIS EMEENEFRREAR - H12019945FRH
RELBSHEHE (General Agreement on Tariffs and Trade 1994 » LA T8
FGATT 1994 ) -~ IRBEZ#RHE (General Agreement on Trade in Ser-

vices) &5 -

—RIREBENREFTBERMREBE=T0E - EHRFEI (National
Treatment) [RBI « THREEGE] (Most-Favored-Nation Treatment) [R
AR THRIEEESFE]  (Minimum Standard of Treatment) [REI » 1979
BIAMEZMIREFBIFEN - BREEBERZIEEGTEMSE RLEEITLCERZTS
N RIEFEHIEMTS 2 IREA S B MERR 1 B B R 2t £ BIK 55 = E
R2F8  RIEFBEEBRIEEEERZHII —@ERE , Dl TRERIE
FiE) ~ IBFREREZE ) DR INIRKRREL) (AFRHRZITEER
METNEZFER) FHSRZL - SBEBERRAZRERBIRREERERE
2 o RESES ~ 6R7EHIG D BIEBEEENREFTBEIRDLTE -
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SE 2081 ERhERE
(—) RIS R AR RIS R S SRR

B RFBRFEBIARVAREETITN - KETLADR3E (1) RBERGER
;o (QERERFBIGN - BERERERERIIZEE - RERIUAINLZEE
RiFBRER - Q) BERFBIGN » HBRERKREAERERIATERIIE
RUPEER -

EREXEE (2) ¥R EUIREETITVAYBIA - REBEEIRER LI BAIRIE - A2
REBRICAEE - ARILERINREST » EREVEBMER MKERA
EREREERGRWERATZNEIRE ] - TIfaFEBIARRIRERE - KEIDER
Z55]Z BITEBIRILEAREY « B () FRRVAREETITN - RIEENE R ER MMKkHE
EPYAREERRNFBIFZNRIRE ) - TEAENFT FERPRRFENE
F3 » WAPRASERITEAVIRE °

##£US Model BIT Z531%55118 ~ SE2l8MA HBIASE 2K EIEITNERE
25211 (establishment of investment) ERTRARIE » {FIELESERENEIRES
(3)¥REL , TNBN MN=&{ERIAT) M MNREFRIZ ) I9ERRGFENER - ALY
EEMMP YA ZAKEZ T » MNRHBEBTEIRAANIRE - IBINAEIRE
AR ERIERITIBVAR CHEE FIRT - IBYUEERFIFRE - 1
Y > EMFERRBENIEXED > FARBRGENRE  WAEEREDN

ME2l ~ @K B > R TNRE NRERIUAT] IR - GEEM TE
K1 BRITIBIREN—E » MFEED UERERFARIRER > MAE
IR IR R TERTBEMAVRIEEE - ) dE—X - SEEBEEE LR
BEREHRES EANBHBEE -
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BRI B GMERE)

(O DAL 8 TSEELE) NEREE9ELE

RAI EEHEERERERFERANGR - ETESHEMRIOMERE
RERE  iETEBNNEHVRMISERNRESEEN AR L) (de
jure) B2 TSEE | (de facto) RIIXIR - FTEEAR CAINTR » BISMEEAY
R HE REEFBIBEMSZIREBEA - BN LG T T EMmAKRITEREIR
RFFE - FE LR - RIS EREHOBMISIRE AN BRIBREDCA
B RN LB RNERET RRIERRAITR - B NEA L =X MER
£ ANEERASERIZERIFE - DTS IRAVER -

(=) BELEBABKREANKETFEEE [MNMER1 FEIREA

IMEBRS1  (no less favorable) FfEMMEEIRFNEREARNGE - &
% T NMER L MAFAEBERAGE - BEMES TANL THEER) 8= - 1
MEESNEREESERMNGE  EMTFEBARKREAZFEMELR
RMESNEREANGTEERETNIRERNGE  MEBARERSGERA
MER - HE [NMER) BIRNEE > £ E LEENREE - AWTOZRET
FAMELESRBEERTIE - BT HIEND ¥ SN E AT IREAVEEE
B IMNMERBRNERZFE] - BEEERMTSHRVER -
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ZEGATT 1985FMNEAN NIRKEIAZE (Canada-Administrations of For-
eign Investment Review Act) HIZHI' » PimEER/)\EETE TINEARERER
KREATIRER - DWBIRHEEBEREE (written purchase undertaking)
2B EEMREENERAFRIEFE) ZPHE > BRERKREANERERE
BENEXER  BEELEEFRREABEREMENER TR - Lt
FEAERAZZHFERTNRERER  ERT MERBRNERZT
B BEK  EMERBRRGFE -

(0) A= TE3EBR . FHRILRER - MUBEERIER

EF CHEERGFER - EEERRXFTH 1L TEEB~Z (in like
circumstances) FIEMH - HEENVEEEREERSBAVERSEE - TE(E
SERREBEE - hFiER - REEMTEREEEREHANEIRE AFTRE
8 - BER TERIET ) BIRET - TTEEERERFTBAR[E - B
REFEESEREERNNT - Rt HEH CRE TFZEA - BilE

1 GATT Panel Report, Canada - Administration of the Foreign Investment Review
Act, L/5504, adopted 7 February 1984, BISD 30S/140
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RMABENNUE SRIRDOERAT —E [ MMERHENRE) - KEUES
HERC BERERERTE -

Bt MBEZ LR ERERELTRSEE AL R E ABRE
e - EAENGTEEZE - 58 @ BIEAT—EE » Rt REmEAT
REXRVIESE - 25 2EIRE%EBH (in like circumstances) TFTZ3AY °

7E£S. D. Myers, Inc. v. Canada®—ZREM » HRERBELREZDHIB
EISHRE - (FRERBILEHFERERYE - MEVRERZRNEERIF
(BINBIASRFTA » AZ2RUFENAFTARIE) AVARSCHETHEEERY - F REMI L IERE
HVHIER - MRBERREEEMETRENRIREEAFERENRZTBEEERE
REXERBR - BESRTBIMETHINERERER B—&EXER.1 - 24|
AER o MERBRMBENREANBATEESE - T —OHMERRSEIRERL
Bf - EEREFEEZNRATERE —EXNAIHHE - MBESEE
—FLEE > EXNREES B LEXIER) M (BELEXIBEE) - #
EELEBEEZE - S. D. Myers RTEEEMINE KT EPCBEX EIBHIERS|
dChem-Security X CintecHHF BB F R - FILUEZBRERIBEE -

2 S.D. Myers, Inc. v. Canada, UNCITRAL, First Partial award, November 13,
2000(NAFTA).
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BELE

[SE

S 3HI EBEEEH

RIRERFBINEMNER - f£United Parcel Service of America Inc. v.
Government of Canada®— MR EFRRINVEEEE LU 38, - A EEE
EEERFBEFRANER -

1. NEREADESRMMEEAFERER - SEMHERE IR -
LA S SRR B - IRENEMITRMAK

2. AERBEARNEVRRARIREARIKEER [EEBZ) -

3. M EEEANAEKREARREVERFERTEREARREESHGT

8o

— BB AR E RN EEMNREMRTS LisE - AIETEEZEERET
SRZFER - HAEERFREESUnited Parcel Service (LATBUPS) FsREEENN

3  United Parcel Service of America Inc. v. Government of Canada, UNCITRAL,
Award of the Merits, May 24, 2007.
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SEXRHERERIRERIEH > AREENEAMBURE—MB L2FHESE - I
PELO—MBZHESE - BfSEEEREREEEBEYERSE (BER
the courier/LVS) ELBRAEMFEIEZRM (mail processing system) FIIRIER]
WEER > BRREBEEEEEBRIRE - BERARIEZETNERIRBHGE
N o FAIE » UPSENIEAEEBRERBRIER - UPSHIESR » REEKREE
BN SRS B ML -

[BITIRFR / BHSERT ] MHEMEAEE ~ TIRERIAT] B~ DARLE) 8 T8
£ =RIFFE - TNMERL ~ TEXRIERZ .
TEMF - REBESEIFX

1. US Model BIT :

Article 3: National Treatment

1. Each Party shall accord to investors of the other Party treatment no
less favorable than that it accords, in like circumstances, to its own
investors with respect to the establishment, acquisition, expansion,
management, conduct, operation, and sale or other disposition of in-
vestments in its territory.

2. Each Party shall accord to covered investments treatment no less
favorable than that it accords, in like circumstances, to investments
in its territory of its own investors with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or
other disposition of investments.

3. The treatment to be accorded by a Party under paragraphs 1 and 2

means, with respect to a regional level of government, treatment no
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less favorable than the treatment accorded, in like circumstances, by
that regional level of government to natural persons resident in and
enterprises constituted under the laws of other regional levels of gov-
ernment of the Party of which it forms a part, and to their respective

investments.

2. MR IRE -

F=Fk KREGFE

= OHETOREAVMERENEE  BE - -FEE-ER W
EXNEMEENHBTIGEE  TNEERTHMUBE THRIZ—TORE
ARERERIFE -
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F6E O EREGFE

S1HI EEE

IEEETE] EERFEZN » S—EMULBRREENTERE  H
REEERER > FIBENIKRESEIR » MV —75RGER PSR
BEARBKENFE  NMERABFEUE=EREARRKENTE - T
TEXESR » NRESFEREFTIVESE - [NMER ZBERASINN IEXE
BRZ1 ¥ - AEZMEEREOIVIE—SERRGBEZASEE - Ihi—
HSE  EAETIGIBEREIL -

RERGBETER LERLE —ARRBRINEE > EEESERARE
B TRRBRER) ERNATESIE ? NESBEMEBERIRE ? BE15E

E]J:l:
BE °
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SE 2081 ERhERE
(—) RIS R AR RIS R S SRR
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2 Plama Consortium Limited v. Bulgaria, ICSID Case No. ARB/03/24, Decision
on Jurisdiction, February 8, 2005.
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TEMHE - REBRESSIRX

1. US Model BIT :

Article 4: Most-Favored-Nation Treatment

1. Each Party shall accord to investors of the other Party treatment no
less favorable than that it accords, in like circumstances, to investors
of any non-Party with respect to the establishment, acquisition, expan-
sion, management, conduct, operation, and sale or other disposition
of investments in its territory.

2. Each Party shall accord to covered investments treatment no less fa-
vorable than that it accords, in like circumstances, to investments in
its territory of investors of any non-Party with respect to the establish-
ment, acquisition, expansion, management, conduct, operation, and

sale or other disposition of investments.

2. MR -
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4 Alpha Projektholding GMBH v Ukraine, Award, ICSID Case No.ARB/07/16; IIC
464 (2010), at para. 420.

5 Tecmed v Mexico, ICSID Case ARB (AF) 00/2, Award rendered on 19 May
2008, at para. 154.

6 Siemens A.G. v. Argentina, ICSID Case No.ARB/02/08, Award, 6 February,
2007, at para. 299.
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8 Siemens A.G. v. Argentina, ICSID Case No.ARB/02/08, Award, 6 February,
2007,at para. 250.
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1. US Model BIT :

Article 5: Minimum Standard of Treatment™®

1. Each Party shall accord to covered investments treatment in accor-
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dance with customary international law, including fair and equitable
treatment and full protection and security.
For greater certainty, paragraph 1 prescribes the customary interna-
tional law minimum standard of treatment of aliens as the minimum
standard of treatment to be afforded to covered investments. The
concepts of “fair and equitable treatment” and “full protection and
security” do not require treatment in addition to or beyond that which
is required by that standard, and do not create additional substantive
rights. The obligation in paragraph 1 to provide:

(a) “fair and equitable treatment” includes the obligation not to deny
justice in criminal, civil, or administrative adjudicatory proceedings
in accordance with the principle of due process embodied in the
principal legal systems of the world; and

(b) “full protection and security” requires each Party to provide the
level of police protection required under customary international
law.

A determination that there has been a breach of another provision of

this Treaty, or of a separate international agreement, does not estab-

lish that there has been a breach of this Article.

Notwithstanding Article 14 [Non-Conforming Measures](5)(b) [sub-

sidies and grants], each Party shall accord to investors of the other

Party, and to covered investments, non-discriminatory treatment with

respect to measures it adopts or maintains relating to losses suffered

by investments in its territory owing to armed conflict or civil strife.

Notwithstanding paragraph 4, if an investor of a Party, in the situations

referred to in paragraph 4, suffers a loss in the territory of the other
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Party resulting from:

(a) requisitioning of its covered investment or part thereof by the
latter's forces or authorities; or

(b) destruction of its covered investment or part thereof by the latter's
forces or authorities, which was not required by the necessity of
the situation, the latter Party shall provide the investor restitution,
compensation, or both, as appropriate, for such loss. Any com-
pensation shall be prompt, adequate, and effective in accordance
with Article 6 [Expropriation and Compensation](2) through(4),
mutatis mutandis.

6. Paragraph 4 does not apply to existing measures relating to subsidies
or grants that would be inconsistent with Article 3 [National Treatment]
but for Article 14 [Non-Conforming Measures](5)(b) [subsidies and

grants].

519 : Article 5 [Minimum Standard of Treatment] shall be interpreted in
accordance with Annex A.

Annex A: Customary International Law

The Parties confirm their shared understanding that “customary interna-
tional law” generally and as specifically referenced in Article 5 [Minimum
Standard of Treatment] and Annex B [Expropriation] results from a gener-
al and consistent practice of States that they follow from a sense of legal
obligation. With regard to Article 5 [Minimum Standard of Treatment], the
customary international law minimum standard of treatment of aliens re-
fers to all customary international law principles that protect the economic

rights and interests of aliens.
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1 Starrett Housing Corp. v. Government of the Islamic Republic of Iran, 4 Iran-US
C.T.R. 122, 156 (Dec. 19, 1983); Starrett Housing Corp. v. Iran, 16 IRAN-U.S.
C.T.R. 112 et seq. (1987).

2 Wena Hotels Limited v. Arab Republic of Egypt, ICSID Case No. ARB/98/4,
October 31, 2005.
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1. US Model BIT :

1.

Article 6: Expropriation and Compensation™"

Neither Party may expropriate or nationalize a covered investment ei-
ther directly or indirectly through measures equivalent to expropriation
or nationalization (“expropriation”), except:

for a public purpose;

(a) in a non-discriminatory manner;

(b) on payment of prompt, adequate, and effective compensation;
and

(c) in accordance with due process of law and Article 5 [Minimum
Standard of Treatment(1)through(3).

The compensation referred to in paragraph 1(c)shall:

(a) be paid without delay;

(b) be equivalent to the fair market value of the expropriated invest-
ment immediately before the expropriation took place (“the date
of expropriation”) ;

(c) not reflect any change in value occurring because the intended
expropriation had become known earlier; and

(d) be fully realizable and freely transferable.

If the fair market value is denominated in a freely usable currency, the

compensation referred to in paragraph 1(c) shall be no less than the

fair market value on the date of expropriation, plus interest at a com-
mercially reasonable rate for that currency, accrued from the date of

expropriation until the date of payment.
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If the fair market value is denominated in a currency that is not freely

usable, the compensation referred to in paragraph 1(c) - converted

into the currency of payment at the market rate of exchange prevailing
on the date of payment - shall be no less than:

(a) the fair market value on the date of expropriation, converted into
a freely usable currency at the market rate of exchange prevailing
on that date, plus

(b) interest, at a commercially reasonable rate for that freely usable
currency, accrued from the date of expropriation until the date of
payment.

This Article does not apply to the issuance of compulsory licenses

granted in relation to intellectual property rights in accordance with

the TRIPS Agreement, or to the revocation, limitation, or creation of in-
tellectual property rights, to the extent that such issuance, revocation,

limitation, or creation is consistent with the TRIPS Agreement.

5110 : Article 6 [Expropriation] shall be interpreted in accordance with

Annexes A and B.

Annex B Expropriation

The Parties confirm their shared understanding that:

1.

Article 6 [Expropriation and Compensation](1) is intended to reflect
customary international law concerning the obligation of States with
respect to expropriation.

An action or a series of actions by a Party cannot constitute an expro-
priation unless it interferes with a tangible or intangible property right

or property interest in an investment.
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Article 6 [Expropriation and Compensation](1) addresses two situa-

tions. The first is direct expropriation, where an investment is national-

ized or otherwise directly expropriated through formal transfer of title

or outright seizure.

The second situation addressed by Article 6 [Expropriation and Com-

pensation](1) is indirect expropriation, where an action or series of ac-

tions by a Party has an effect equivalent to direct expropriation without

formal transfer of title or outright seizure.

@

(b)

The determination of whether an action or series of actions by a

Party, in a specific fact situation, constitutes an indirect expropria-

tion, requires a case-by-case,fact-based inquiry that considers,

among other factors:

(i) the economic impact of the government action, although the
fact that an action or series of actions by a Party has an ad-
verse effect on the economic value of an investment, standing
alone, does not establish that an indirect expropriation has oc-
curred;

(ii) the extent to which the government action interferes with
distinct,reasonable investment-backed expectations; and

(iii) the character of the government action.

Except in rare circumstances, non-discriminatory regulatory ac-

tions by a Party that are designed and applied to protect legiti-

mate public welfare objectives, such as public health, safety, and

the environment, do not constitute indirect expropriations.
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R IEEEW] > BNE > BINNTRH#ANIEERINEREAMENNE
B - BEORNEELREFEIREANER  IWEIBTEAR IEEH
I - ARAEREIRRBELBNEREUN - FEERSERNFEBELUR
OERFVHIEREES - WEB LR TEEER ZFRES - 8L
MMRAIE - 19BN ERYIET RS ERTANEEE S SEM R EEUN -

E2H ERhEE

BEEURNIBRER LB (de jure expropriation) - fRIgHEEER
RNEZIEREANTEE - EMMEINERLERESNMER  MlEEE
U BB IBRSE LU (de facto expropriation) fRIEHIEBIEUT
MAEMTIESIN - HREERLAREAZMERE W ZEHEL - BAIE
Bt ERRBA (MEMEBA) &  MEIEEHNC R » alEEIE
MHEZHR -
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3. BE MBEEREE) B - WMH S NRERPIR N EBBERE
ZRAGRUEBEE BN BHN AESSIRE  IT5NEIREAR
FERREE - FIZIUS Model BITEGIRENIRE » ZIFREESIRUS
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EEBERSE (economic impact)

ROMEEBENFEVEEE—TEEE : EEKEraEeEs , ~
ELUBNBEHNNSE - ME2 » REARAEAMMERREITREH
BEECHMEREBEEEE (adverse effect) RISV > EBIRHEMBMAVE
1B LEBEMERZIIREE R EMAEINRER - Bt - EESIEE
BEREETR » MIUIEUWRE - EZIRES » AT EREUN -

PASea-Land Service, Inc. v The Islamic Republic of IranZ€ (IRAN-U.S.
Tribunal case) '#Rf > ZERZZEBNE (Sea-Land) HBRFPESEILH
SIRFPEAFES N RBRREREBAEEE21TIR > ERERATISEIE
ELFEIREN - REFEIZADEEEIENET - NERFPRAZIRET
RBFARDBEEUR - EEARERT » RAIRITIRFIS & BB R IE
EAEMSMmEL RIS  WEASBBAEEEW - HRERQITH
AERAREHE - ZRADIEFRENERINERER » BN EmN B EE
WeHEE -

. BERISERFEEE (investment-backed expectations) ZSEIZE :

ERISERTERFIDN - BUSIERVERS (reasonable investment-
backed expectations) {F/REE - WNRMMFEENTZ1T4 » ERLEMHETE
EREREECEERM - 52 - AREEECTEBRGERS - (Bt
BERMHEXRITREERETEREENER - 1EERIEIERE - BERE
RETEL BB P EFEE -

1

Sea-Land Service, Inc. v The Islamic Republic of Iran, 6 IRAN-U.S. C.T.R.149
et seq. (1984).
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BAMetalclad Corporation v. The United Mexican States®—Z£#3f »
EFREBUTRE LEMetalcladiE & 115 » EMetalclad AT EIREITIEE
o BT ERERIREEREN 21T - BEEFHNMetalcladiIIRE - B
{EMetalclad T2 R EEIRE - AlRIILIHAIE » B PEUEREBMEUIE
2ER -

. WERTAR24FE (character of government action)

MEEITRIFETLIEHAEERIERERN - NE - REEBEUSFSE
EUETOMTERE - R ERES E R EMSHNBERESZIREE T
PIBINAYARED - BIEN 1378 T sEMRO AL A RN  WEEZAER

MTNERERAEI2ITE - BIEBTRREMEEE -

BAOscar ChinnZ°#3 » SEEIE RASLEF I EE » LRSI &
Bi1931F6 B2 —EHRBREN - MEMEEEMTERLEF AT
BEHT - BFAESRR - HREAIS BT ERINBEARRZEESHRIRZM
B §ERAHFAE (public purpose) RE - BWEIXRCEE » SNEM
FSEEURELNRHRPRREESRIFIZEMAEREMBAY - B0
It S AN EERR 2 1T 7R M T B LA AU R N AV IR -

2

3

Metalclad v. the United Mexican States, Award, ICSID Case No.ARB(AF)/97/1,
30August, 2000.
Oscar Chinn (U.K. v. Belg.), 1934 PC.I.J. (ser. A/B) No. 63 (Dec. 12).
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RE -

1. B ERTZ IFETERE -

2. BN EERNEZEE > SN E RELRZ ZAXIEEF

8 - BB ARZ ERNHABNEANMERERELEERMN
B

3. BEFEABRAGRISVARAERP BT - AR KITHFEAF

RGEEEED °
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TMEE B IMER RFEEHIRES - LBEREE—NUE=N2EEE
7RBR -

EFEERECIEE —MUB_FRERBEFIRES - LIBEHBEABL
SR BRFFEEE RN T ERRRIEERR -

EFNEERECIEE_FURERFEEHRES - HENEASREEHGE
1R{F > FERELEREE A BRI EEHIIRAE - |

FRSMNEEFNEHIREGRHARERZNEEENE » ETE EOse
EREEEW > TMFEILLERE - BRIIEPTERE ZBITIRBLLEIILIZ S - 20
A RRSEFMERREMBENEMREARDS IR - ZESHE - FIRILEL > US
Model BITEE6{%5E518 1S B TRIPSIRNMIE!TE B/ EERHIRIEZ IBH
ERBUIRFUZEIN. » BEIREZS -

£ 3E BEREAR

RIATIE - AREREZREBWNTEBERARBEES BEHB LS
BUEZETIN - 2B =IREZHFMNEFIENS » IMEF LHERERAIES - LITIIE
FE(Em R EENAYZES - DUESEIER CHR TREHIN 7€ -

4 US Model BIT Article 6 (5): “This Article does not apply to the issuance of
compulsory licenses granted in relation to intellectual property rights in
accordance with the TRIPS Agreement, or to the revocation, limitation, or
creation of intellectual property rights, to the extent that such issuance,
revocation, limitation, or creation is consistent with the TRIPS Agreement.”
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1. Walter Bau AG v. Kingdom of Thailand®Z

BEEHUWRE TFIEMMBASISEELLLAZ ERESKERFRES
ZIEERNZR 1 (Metalclad Corp. v. MexicoZE®) > EEERRE FEDTHE
BB iEC FIEMAEBEN - ISk ENEEa £ 5N EE 2 FIEME N

W (Vivendi v. ArgentinaZg’) -

2. Sempra Energy International v. The Argentine Republic®Ze

REMEEITEATURBEREMEBA » FRIRHNRZ@mA
ZIERE  LIBIZEITMENEZEEW - TEEN R EHEFRREIRHE
H > WERERXBEREMERZERLT » BEMS > BEHRI9BFR
HEHEEK - EFNARMERLENEZHZE B - THRISHRAR
REEEBOERNE > BItN#RSEMEEHEREEE  REDA TH
BERFEZEFA - Bt ALREVSLE—ER) - LA > EERREMNE
BZIIRGAREIIEREN  TUBNEEEFHN - Bt - EBNLIFE
BEMREEES - BINERIREELERBESER > BIV/EEARSERE
HTEECIIREENREHEN -

5  Walter Bau AG vs. Kingdom of Thailand, ICSID Arbitration Case No. ARB/05/8,
Award rendered on July 1, 2009.

6 Metalclad v Mexico ICSID Case No.ARB(AF)/97/1, Award of 30 August 2000.

7  Vivendi v Argentina ICSID Case No. ARB/97/3, Award of 20 August 2007.

8 Sempra Energy International v.The Argentine Republic, Decision on Objections
to Jurisdiction, ICSID Case No. ARB/02/16, May 11, 2005.
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Z®IGeneration Ukraine v. Ukraine®—3R2 R - NRSEHUN SREIEE
IRRERC —1& - EBISEZINFE » IR EE—RPENSETSRSERER
ZITRMBEMEEREIREETHIZITR » BIBZELSHEU - Parkerings
v. Lithuania®—2RRIFR73 » BLEURR BUTEREREACHERZ S

R HRENVEEZRE > BESHIREANHEMEMZEEDZ T
= -gBE2R-

S&fIWalter Bau AG v. Kingdom of Thailand"'—22 » (IR FIEREHE
&2 PEHIE - BIREBRREUR - BBIPSEG Global v. Turkey*—2% » FTEBIRE
EHIEC FERETSATHEEEEIERITH  BELNZDE - EF2
fan ~ REEXEMODHBELATZEENHH IEHME - IREFEH » ARE
ZATRIINEBREZEMILZIEE » BINEZITRIR/BEBZNMER (FIZNE
e -~ NRBRBITEERXRS) » KEMRIITEFRIKRIR - HEE-NRE
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[BITIRFR / BHSERD ] AR LEHIN - SELEEUI - IEBEBENEE - REME
HAF ~ IERRITRZ T ~ EFSEFIRIE - BLEUN

9 Generation Ukraine Inc. v. Ukraine, ICSID Case No. ARB/00/9, Award rendered
onSeptember 16, 2003.

10 Parkerings-Compagniet v. Repubic of Lithuania, ICSID Arbitration case No.
ARB/05/8, Award rendered on September 11, 2007.

11 Walter Bau AG vs. Kingdom of Thailand, ICSID Arbitration Case No. ARB/05/8,
Award rendered on July 1, 2009.

12 PSEG Global et al. v. Republic of Turkey, ICSID Case No. ARB/02/5, Award
rendered on January19, 2007.
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TEMHE - REBESSIRX

1. US Model BIT :

1.

Article 6 Expropriation and Compensation =

Neither Party may expropriate or nationalize a covered investment ei-

ther directly or indirectly through measures equivalent to expropriation

or nationalization(“expropriation”), except:

(a) for a public purpose;

(b) in a non-discriminatory manner;

(c) on payment of prompt, adequate, and effective compensation;
and

(d) in accordance with due process of law and Article 5 [Minimum
Standard of Treatment(1)through(3).

The compensation referred to in paragraph 1(c)shall: 7710

(a) be paid without delay;

(b) be equivalent to the fair market value of the expropriated invest-
ment immediately before the expropriation took place(e equivalent
to the fair m);

(c) not reflect any change in value occurring because the intended
expropriation had become known earlier; and

(d) be fully realizable and freely transferable.

If the fair market value is denominated in a freely usable currency, the

compensation referred to in paragraph 1(c) shall be no less than the

fair market value on the date of expropriation, plus interest at a com-

mercially reasonable rate for that currency, accrued from the date of

expropriation until the date of payment.
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If the fair market value is denominated in a currency that is not freely

usable, the compensation referred to in paragraph 1(c) - converted

into the currency of payment at the market rate of exchange prevailing
on the date of payment - shall be no less than:

(a) the fair market value on the date of expropriation, converted into
a freely usable currency at the market rate of exchange prevailing
on that date, plus

(b) interest, at a commercially reasonable rate for that freely usable
currency, accrued from the date of expropriation until the date of
payment.

This Article does not apply to the issuance of compulsory licenses

granted in relation to intellectual property rights in accordance with

the TRIPS Agreement, or to the revocation, limitation, or creation of in-
tellectual property rights, to the extent that such issuance, revocation,

limitation, or creation is consistent with the TRIPS Agreement.

§110 : Article 6 [Expropriation] shall be interpreted in accordance with

Annexes A and B.

Annex B Expropriation

The Parties confirm their shared understanding that:

1.

Article 6 [Expropriation and Compensation](1) is intended to reflect
customary international law concerning the obligation of States with
respect to expropriation.

An action or a series of actions by a Party cannot constitute an expro-
priation unless it interferes with a tangible or intangible property right

or property interest in an investment.
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Article 6 [Expropriation and Compensation](1) addresses two situa-

tions. The first is direct expropriation, where an investment is national-

ized or otherwise directly expropriated through formal transfer of title

or outright seizure.

The second situation addressed by Article 6 [Expropriation and Com-

pensation](1) is indirect expropriation, where an action or series of ac-

tions by a Party has an effect equivalent to direct expropriation without

formal transfer of title or outright seizure.

@

(b)

The determination of whether an action or series of actions by a

Party, in a specific fact situation, constitutes an indirect expropria-

tion, requires a case-by-case,fact-based inquiry that considers,

among other factors:

(i) the economic impact of the government action, although the
fact that an action or series of actions by a Party has an ad-
verse effect on the economic value of an investment, standing
alone, does not establish that an indirect expropriation has oc-
curred;

(ii) the extent to which the government action interferes with
distinct,reasonable investment-backed expectations; and

(iii) the character of the government action.

Except in rare circumstances, non-discriminatory regulatory ac-

tions by a Party that are designed and applied to protect legiti-

mate public welfare objectives, such as public health, safety, and

the environment, do not constitute indirect expropriations.
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RZFREETSTN—EN > TMENFFAVEERAnnex IFECENERBRTE - &2
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TEMHE - REBESEIRX

1. US Model BIT :

Article 14: Non-Conforming Measures
1. Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment], 8
[Performance Requirements], and 9 [Senior Management and Boards
of Directors] do not apply to:
(a) any existing non-conforming measure that is maintained by a
Party at:

(i) the central level of government, as set out by that Party in its
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Schedule to Annex | or Annex lll,
(i) a regional level of government, as set out by that Party in its
Schedule to Annex | or Annex lll, or
(iii) a local level of government;
(b) the continuation or prompt renewal of any non-conforming mea-
sure referred to in subparagraph (a); or
(c) an amendment to any non-conforming measure referred to in
subparagraph (a) to the extent that the amendment does not de-
crease the conformity of the measure, as it existed immediately
before the amendment, with Article 3 [National Treatment], 4
[Most-Favored-Nation Treatment], 8 [Performance Requirements],
or 9 [Senior Management and Boards of Directors].
Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment], 8
[Performance Requirements], and 9 [Senior Management and Boards
of Directors] do not apply to any measure that a Party adopts or main-
tains with respect to sectors, subsectors, or activities, as set out in its
Schedule to Annex II.
Neither Party may, under any measure adopted after the date of entry
into force of this Treaty and covered by its Schedule to Annex I, re-
quire an investor of the other Party, by reason of its nationality, to sell
or otherwise dispose of an investment existing at the time the mea-
sure becomes effective.
Articles 3 [National Treatment] and 4 [Most-Favored-Nation Treatment]
do not apply to any measure covered by an exception to, or deroga-
tion from, the obligations under Article 3 or 4 of the TRIPS Agreement,

as specifically provided in those Articles and in Article 5 of the TRIPS
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Agreement.

Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment],
and 9 [Senior Management and Boards of Directors] do not apply to:
(a) government procurement; or

(b) subsidies or grants provided by a Party, including government-

supported loans, guarantees, and insurance.

. BBBIA (5 : IMFRRBRILARBART SHEFERR - BCUAEIgEETZ

aHEBIA%EI)

ARG

1.

B=1% - BOFRBCTHEFNBRARKR TIIEIE -
(a) FATIUSRRARTHERS - WIS ETIMIER IR BB RSB -
(i) FPoR R
(i) BAESE =X
(i) EERBETET ~ HERER
(b) {EAHRTTHERARTHERS - BEARB L (@)B2 (R ZBEERTEE
i
(c) Liti(a) BER(b) BT S B EEENEHT ¢ =X
(d) E(@BERE L) BFMEANSEEBmIBIENESE » FURISIESE S
FIENNITBEE =% ~ BIUMERETHRZIIRE -
HRIE—TIFTER TR ERAM SR B1TZERI ~ SITEBISCES 2
farsant » SB=1% ~ BAFERBTIFERFITINERLZ
RIE—T3MEIEA - NEKRAEREE R RITBIRMSRIMRRATIIZ &
It s RIREARMITREAN » EREHENUEMSTNED HISZEN
ERRFERI— I EIERFTIFE 2R E -
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. ABEENER  EF—HEBEBENEENRRIMNKRIHABEATERE

fie - SREIFIERIZ TR ~ FITXRRITERRITHEMNESIRAIE
BUFBAREVITRXIZIE ~ BE - FTIBMNESIRFIENRD - SRUNIBERISIRNR
HITREMR

(a) BAETIIBIENEEZME - EMRES : R

(b) TEMTSEEKRT » RIREEEMIETHEURSHEEMEZIER -

. EE—STRIEARRT T SR RVIBETCHERRMT RIS ISR R P2

WERE

. IKTRIPSIHESE=IFERRIRZHFRIRE - B=1F « BIMERFBTHER

BRARNATRIPSIHRES =R BRI HINNBERERREZ B -
F=1F - BOFRRF LRI TNERRIE—TIRINPIPTRI TSR/ T
SISEIEZ FEHE -
(a) BUSEREE : &
(b) E—T7ITRIEARZ BRI E RTE I SRR AN EER »
BIEMERIEICEM -« REWRE -
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F11E A8 MENEX] FF

S1HI EEE

BEERIRRR - RISMEREANIIREATEI MSAEGIERE) X TR
1 BRI - BFEERR MEUNER] R » E5FEERIMERAETER
REF > EHIEZ - BERESHEEMER - BEMERBO - EeWE
5% - At - RENELEER - FEBNERZ MENEK BlEEE - M
EREAERMENER  ERMEREERNRYHKNEO—ELLAIREE
BmEFE - A - ERNEKRHEOZEIMTEOIBERERE - BEHERBERFEN
KIFEMTFRE - AR L » BfEEEERERHERE R ER T RIVENE
RIBHE > AR ERTUREMR - ERERDAEEERRFBUR
REBRGESEENEMENELRSER - BEEI KRR AITTTNEAN K
BB HE ANINFEEERIRTK -

SF2H EFhEE

(—) ERERZHN
ERERWARERRES - #0  EEREZHOLFIER - BRER

B3R -~ ITSEEREER - IS ER « RERBIENE - REIEDSN

B« EMBRERRBEERBOZERT - AIRMEUDER - EETDRM
BRI » —EZAEIIEK (requirement) - —T&ERIERFE (commitment
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or undertaking)
1. E5K : RIS EEENBRIREZRIRXBERZIFER -
2. FaE - BIEMTFEMEMEENEETR » EXRARIREAFLURGE
SNEIRE ©
(Z) BB TEIHERR] FINSREFHENE R IETRZIBHZ R RS R FE

US Model BITEE8{REE3IE (o) RPIMEFURRE : fEXFBMEAREEER

HFTZAEAER MBENEEHNALEENKR » RARHEEESFIRESN

MEEREITRRSE ) AVRTIR T » DMENSKEERE L —TSHNVEEU T =R
ot BRI ERR -

1. REREBABENRES A RNRERETIIVE -
2. RIREBAME - BB 2 EMNBRITIVEE -
3. RIRFUEMBZBEREIR -
(1) faIz8 M=k (arbitrary) 3% I"RIEE 1 (unjustifiable) ?

P EESAEECIRER ] (EREE  J2ZZ2ZMNEEBER
(United States - Import Prohibition of Certain Shrimp and Shrimp Prod-
ucts) - BEEEPTERENZEMR - SR ZLENNERRTNEENAR
FRIRR - BEERIETR - IREZET - REBRLRERR > =B EE
ZRJEWTOEERZ ARNERG » e TR INEN L e By E iR m

1 WTO Appellate Body Report, United States-Import Prohibition of Certain
Shrimp and Shrimp Products, WT/DS58/AB/R (Oct. 12, 1998).
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HOBEFKERRVERER - 1T£XfR [due process of law| (IEEEREF)
MIERT » EMESEMITTIETS - BEM TBEISREE ] 28 -
LEERBIEEAWTORA - MIEMEBERRBITHRSE - EFEIEEEELMZX

FHfgE - AE2EEE -
(2) faIs8 TBEmIEBRTI1  (disguised restriction) ?

Lt Tdisguised restriction | {%1g B S ISEITRS ) - £
% Tdisguised restriction | Z###E » OI2ZXEBILNERHERRIERE
MEMOZ® (U.S-Prohibition of Imports of Tuna and Tuna Products from
Canada) - AFHLRERRINEARBEAUZEESMAEELE BN > RESF
OB AEEERCHR - EMNFERER  EE¥E IR FRIKBER
E - BSRIENEXEERMBEERZEQFRRE - EBRZ L IDEER
EEIENEEIRE S ZIEEITRE - PinER/NERR - REEPTEREE
BELERRESCESEM » AR SEBEITNTEENMS - ALt - ZiE
MBRERER THEEESZEEITRE ) - BEE DNE2EREER
REg > BRULESHER/)MEBEBRER » BN RERECEHE
2 - IEZEBIEERWTOSM » TMIFMBEERBIT FTRE - EBRIGBEEL
INFEHTE - BR2EEE -

(@) &8 MUWEL (necessary) ?

LR TINE) - 216 TLEIT] R - EIDAEER » K
EMENERBRIER - BREREAENEYZEaNZRIIEEIER

2

GATT Dispute Panel Report, United States-Prohibition of Imports of Tuna and
Tuna Products from Canada, L/5198-29S/91 (Feb. 22, 1982).
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N BREEREAESS TUERE) 2R - TDEE) 2 - tERE
EXFZIBRESN - RIEEM T LARRAVTIER - 715198 TIE) 28K -

PAZR B WL & FABR il E R BRI IR MK =R PSR (Thailand-
Restrictions on Importation of and Internal Taxes on cigarettes) 2Bz
RIMEERE - BERBILEER - BZMEHTE [MAE —MWEY IR SIE
BRI (EREMEB BN - BB NRBIEN T ER 1994 GATTEMIEER -
BIEZAmHI B R EGER GATT 1994H MR TE 2 &1 - EBHLEE2015% 58 (d) X
ZIEH » TERRERE IUWE]  (necessary) 1 ° IEEHIFBWTO =
- MIFMRERERBIT FiRE - ERPEERLZYFTEEGS - BB82
ZEIE -

£ 3H HiEER

RARIEERRR - EEBNESRNEER - ARPERMIEDINEE
R—RE MENER] ? HRFEBNEKRGIIEEEZE LR » SEEMH
BELUERAYSNREEHIENRE - LUFRRIEEELNSTEE -

14l » EPope & Talbot, Inc. v. Canada*—2™ » Pope & Talbot/ATTE
MEXRRERAK > FEARUENERPRATREINLE » ENRERER
HE - IEAMEMEEETA) TERIEHBE (Softwood Lumber Agreement) |
FREFRE - NERINEXRZFEBEIETE —RIN TRSHERER » &%
BNNEXREEEER - 19REBINEXRHFIEFT - INEARBFTINE L IEETHE

3 GATT Panel Report, Thailand - Restrictions on Importation of and Internal
Taxes on Cigarettes, DS10/R (Nov. 7, 1990).
4  Pope & Talbot, Inc. v. Canada, UNCITRAL, Award on Merits, April 10, 2001.
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RAEIEAREEEONBERRE - WL T HOZEHIF (Export Control Re-
gime) $HHRIRMFIEEITESR > M1 T ELERENERIFFRAVEE - #
HILSE - (PRERR - IEABEFRTZEE » fIBOE2# - &
BEWR R B —TERAIERE O - W REIERSTEEAERMTEE
HOZREE » BNEXBITZEBIEREREETEOLR - BN EREZEILE
WERIATE -

[BITIERRR / FsFD ] BEICRIEERIIRR « BBEITRE « WEE

TEMHE - REBRESSIRX

1. US Model BIT :

Article 8: Performance Requirements
1. Neither Party may, in connection with the establishment, acquisition,
expansion, management, conduct, operation, or sale or other disposi-
tion of an investment of an investor of a Party or of a non-Party in its
territory, impose or enforce any requirement or enforce any commit-
ment or undertaking:
(a) to export a given level or percentage of goods or services;
(b) to achieve a given level or percentage of domestic content;
(c) to purchase, use, or accord a preference to goods produced in its
territory, or to purchase goods from persons in its territory;
(d) to relate in any way the volume or value of imports to the volume
or value of exports or to the amount of foreign exchange inflows
associated with such investment;

(e) to restrict sales of goods or services in its territory that such in-
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vestment produces or supplies by relating such sales in any way
to the volume or value of its exports or foreign exchange earnings;

(f) to transfer a particular technology, a production process, or other
proprietary knowledge to a person in its territory;

(g) to supply exclusively from the territory of the Party the goods that
such investment produces or the services that it supplies to a spe-
cific regional market or to the world market; or

(h) (i) to purchase, use, or accord a preference to, in its territory,

technology of the Party or of persons of the Party'?; or

(ii) that prevents the purchase or use of, or the according of a
preference to, in its territory, particular technology,so as to af-
ford protection on the basis of nationality to its own investors
or investments or to technology of the Party or of persons of

the Party.

§t12 : For purposes of this Article, the term “technology of the Party or
of persons of the Party” includes technology that is owned by the
Party or persons of the Party, and technology for which the Party
holds, or persons of the Party hold, an exclusive license.

2. Neither Party may condition the receipt or continued receipt of an ad-
vantage, in connection with the establishment, acquisition, expansion,
management, conduct, operation, or sale or other disposition of an
investment in its territory of an investor of a Party or of a non-Party, on
compliance with any requirement:

(a) to achieve a given level or percentage of domestic content;

(b) to purchase, use, or accord a preference to goods produced in its
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(d)

@

(b)

territory, or to purchase goods from persons in its territory;

to relate in any way the volume or value of imports to the volume

or value of exports or to the amount of foreign exchange inflows

associated with such investment; or

to restrict sales of goods or services in its territory that such in-

vestment produces or supplies by relating such sales in any way

to the volume or value of its exports or foreign exchange earnings.

Nothing in paragraph 2 shall be construed to prevent a Party from

conditioning the receipt or continued receipt of an advantage,

in connection with an investment in its territory of an investor of

a Party or of a non-Party, on compliance with a requirement to

locate production, supply a service, train or employ workers, con-

struct or expand particular facilities, or carry out research and de-
velopment, in its territory.

Paragraphs 1(f) and (h) do not apply:

(i) when a Party authorizes use of an intellectual property right in
accordance with Article 31 of the TRIPS Agreement, or to mea-
sures requiring the disclosure of proprietary information that
fall within the scope of, and are consistent with, Article 39 of the
TRIPS Agreement; or

(ii) when the requirement is imposed or the commitment or un-
dertaking is enforced by a court, administrative tribunal, or
competition authority to remedy a practice determined after ju-
dicial or administrative process to be anticompetitive under the

Party's competition laws.

(c) Provided that such measures are not applied in an arbitrary or un-




(e)

(®
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justifiable manner, and provided that such measures do not con-

stitute a disguised restriction on international trade or investment,

paragraphs 1(b), (c), (f), and (h),and 2(a) and (b), shall not be con-

strued to prevent a Party from adopting or maintaining measures,

including environmental measures:

(i) necessary to secure compliance with laws and regulations that
are not inconsistent with this Treaty;

(ii) necessary to protect human, animal, or plant life or health; or

(iii) related to the conservation of living or non-living exhaustible

natural resources.

Paragraphs 1(a), (b), and (c), and 2(a) and (b), do not apply to

qualification requirements for goods or services with respect to

export promotion and foreign aid programs.

Paragraphs 1(b), (c), (f), (9), and (h), and 2(a) and (b), do not ap-

ply to government procurement.

Paragraphs 2(a) and (b) do not apply to requirements imposed by

an importing Party relating to the content of goods necessary to

qualify for preferential tariffs or preferential quotas.

For greater certainty, paragraphs 1 and 2 do not apply to any commit-

ment, undertaking, or requirement other than those set out in those

paragraphs.

This Article does not preclude enforcement of any commitment, un-

dertaking, or requirement between private parties, where a Party did

not impose or require the commitment, undertaking, or requirement.
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2. 5EBIA (5t : AMFERRGELRNAENE RGN » SEUEEASEEI2 S
BBIAZH)

E a3
1. EF—IONEREEARNMNFERPITTIER - (FRUSHEAREREZ
fREF
(a) BO—EXEFRBDLLZEMBRE
(b) FEF—ENREXEDLECEREK :
(c) BEIREE - (EANRERERFEHEABREECERVIEHZIRK
7% EERERNZBEARA ~ EAREIMIBREE MR
(d) BUEATSINIGENEEERBOENBE » SHEZREALZ
KRB NERAELER
(e) BMTTIREAZKREMEEXIRHZERBRBIIBE - LUEETS
NEBOE ~ HOERNEWAELEES - LIRTIFZIAESE :
(H FRAEEOZUAERERIZIEE :
(0) EXEEERE KEANEFENERRBEEEZEILRRED
(h) #EEMT ~ RENEMEEIEREREBRIANZBERA ~ EARIE
A EER : BTYIBREERN -
() FRIBERPER ~ ITEUEEDRRS T ERRARBRENR RS EZ
1855 - ATO0FASREITE =X

=

WE FHifk1Ce THEBESBRCEEMERERE] (LUTEWE
FTRIPSIREL ) & °
() EBRIEEANGERFEMESEIRTIZPTSRRNER IR EBENA
() BEAERSFEREBEINLAREDZEEE—THE=RLH
(k) LVBTEHEMBEARER—ENACESE B ATRmEEERE ; 5%
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() EESMEEE - 2T S IERIYE AT E S B R ATE
= R TS E B TR ¢
2. WEE—TET  USTBRREI—PREAZREE B8 NS
(@ EES() B2 EREFREESIREESEBET AR -
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B 1258 BILE EINFEFER]

S1HI EEE

KREREHE-—SESEERBRFREARRBZIKRERE - B5—75
BREEFMERMETRELFNER » UWERR—LENEZER - LURERE
FHNWMBERANN - BERBAZKRERELUR M E R THETIITERE
& - REFREBDERLLRBOINMER SR ERTLUIR T IPLEEESEMH
ERERGINELE - AR MERIEE ZME (FIZILEE ~ EiFiE) - 19 FLIRMRE
RE - —ISE{EMERTREERAEBME - BKIESLLETE - MMEEER
ERKRERERE : Z—70H » BEREATYLUERETERIRR T E
B = RIS BERIEREGINERE - MAESSCFRIFEERBIBEE N HF -

E2H EREE

—RRTEFTERBINMETRES - B YR ESEE -

(—) REBINEIEZ IEESEH

BRATRIN B [EESSHESRE - lEERNAZERBEPTEE - 2HRGIN
EBERERE/BREZENELRLZEFE (essential security interest)

1 See APEC Committee on Trade and Investment - Investment Experts Group,
IIAs Negotiators Handbook: APEC/UNCTAD Modules (lIA Handbook),
December 2012 (unedited version), page 120-136.
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N B REREHREHNBESSCGATTE20RRES RIREALR « EMfEYEa
KRR ~ HEFEA BRI AHMFESIRAINEEZIEESEH -

SR » A ERARERIKE Z N EE - #1990 F N IEALEA ST E2008F
WERLBIE - REREHEMHIERME - WAERERERESSEM
BPRENEREREEEANNCRGHE - BRDNETETURBRLEZR
FEFEIE - ELt » ZHGRTEIEMATERENZ ZRIFERE (prudential regulations in
financial services) ~ BIPNNUNSZEREN TR ERFILEHEER (serious
balance-of-payments) FEEERIGERICFIE - BIESRIFITOHINBIRZIEE
FH-

FELEZ Al » MERBESIERLZEFE (essential security interests) 3l
NEREESRE - BERPKESTHIVNEHREIRE » AIRRBZENNS
#EZ - IRContinental Casualty Company (US) v. Argentina®—3 &/ » {i1
BEFGRRBBETAE (EXZERE] » WAEKREZEIBRK [TEH
2 = MBMESKRENDREMBEARE ) 28E -

e > BEEIRRE I - IBIREREBEN S EMIRFRBEES
RED > WEISRRBEIIROINEBEZEESHE -

BEXGR > RIBEFHE  OEZHEBRER  MESESHERBRE
ZENHNEHEEREETRERERER » UBZHERERZRIBREE » H
FIIRTERZ S RTERBRPEENREESE > MEBERERAR
R BEMHIUNZAIEE

2 Continental Casualty Company v. Argentine Republic, ICSID Case
No.ARB/03/9, Award rendered on September 5, 2008.
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(O) PISvERE TRz &2 TERY) BZERSNE -

FRT MREALIBE T EETLUIRIBINBIE » STHR T EZMEESE
BRYFTERENZ TS » IREREHERIILARREE - LU EEREEE A
E2FER > RMEEREAZHNTG - B » REREHESREFINBEZ
FRESNEUDEBT—ERREIT  ASERUEET TWEIT) (neces-
sity test) - TMEIREEELECEENRITERMENR - EREREFREHES
FEBEATERTAEEEZER » MEBRNEEE BT - RILLEERD
MSEZNVENT » B MERFREE FEBAREN > MESRKREEERM

B4BIT] (aimed at, related to) -

MILEBEZREL - CMS Gas Transmission Company v. Argentine
Republic®—Z ™ - (& HI PR EFMZHITRZ LB IR B #AYE
f& » DT ANEINERMMERZEVRE - HIEEHES :

1L IRBERCBERAREGEEERTNRET - EG8ERERE
HYARRE ?

2. ZIEREEMIIREALUIERRERINECEROREREN - 6B
TEZWNE - EEKREBESHEVOHZNWSIENERILRRT MERA
(good faith) | ~ BURFZIEHEMEENGEFRE ?

3. BRI EBER TSI (force majeure) ZEH ?

4. EEBEEMAVRIEREM ?

3 CMS Gas Transmission Company v. Argentine Republic, ICSID Case No. ARB/
01/8,Award rendered ondJul. 17, 2003.
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() MHECEERE

BRT CRMAZEHN - MEBEST i EEATIREZ AN B EE R
BEHEEENYEEL — -  TEERRELMANEBIRIFTE—EERMAQ
HEGRZBLUIAER - ADBUMRI BN Z MRERER RS EAmITERYE
e - BIESIEADEE - Bt - (MRELEEBE —SHESZEEPEHEIZ
EEMSEN - S—OEREESRDMIBERIIIRERERER - BER
ERFIERBEERE THATRE) <LEEN - BEEINREIS L NER T
R —REASZE - MY LPEERERMRITZEREEABUET - B
REMDEZEEGEZER - SENBEREIEMNENRERE > BIEM
HEBEZSRECBEEEE - T ESHEHN—SRECEREFHE
15 > SAESLL TEEIREI (good faith) | ZREZHIEKEE - 1S 2 - @HHKY
LSRN IE—TSITREZEREEEN - ZRSUEHENEIRE
KREZEIREEGE -

(D) 3EESEFIN TR AR 2

B RERERER T BELNEIREER - ZREREXFFN B
2RI TEENBEENANEE AR - SNISEITE2IRERESZRHF
E% - LAERRER TS TVAB LR GATTE 2018 — R BINIREZ B -

S 3HI EHEEH

MARRKETERIZREREMS @ BFINZEEEFTEZHIINMEFL
EREREEN R (FINAREZE « &MKF - AHESE) - TFfINE
EFREENZEEFITRMBECEEBE—HREE - It - Bi—EE
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£
H=

ZE

AEFE > BRI TLIBRASMERZ EESHN - B UEREUIRR—
B REA—EEHINNBE - REREEEAHMNED (FBUAHEEH
VRIS FTIRENZ FFEAR BT BR R E N -

[BITIRRX / BiiEFD ] [EEEH - BIRLEVNEL TG - FREEREE

FEIE

rE

CEBEEE - EESTEERIRER  IEEIERSE  LWEE

i - IREBES BRI

1.US Model BIT

1.

1.

Article 18: Essential Security

Nothing in this Treaty shall be construed:

to require a Party to furnish or allow access to any information the
disclosure of which itdetermines to be contrary to its essential security
interests; or

to preclude a Party from applying measures that it considers neces-
sary for the fulfillment of its obligations with respect to the mainte-
nance or restoration of international peace or security, or the protec-

tion of its own essential security interests.

Article 20: Financial Services

Notwithstanding any other provision of this Treaty, a Party shall not
be prevented from adopting or maintaining measures relating to fi-
nancial services for prudential reasons, including for the protection of
investors, depositors, policy holders, or persons to whom a fiduciary
duty is owed by a financial services supplier, or to ensure the integrity

and stability of the financial system.EMWhere such measures do not
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conform with the provisions of this Treaty, they shall not be used as a

means of avoiding the Party's commitments or obligations under this

Treaty.

2. (a) Nothing in this Treaty applies to non-discriminatory measures of

general application taken by any public entity in pursuit of mon-
etary and related credit policies or exchange rate policies. This
paragraph shall not affect a Party's obligations under Article 7

[Transfers] or Article 8 [Performance Requirements].™"

(b) For purposes of this paragraph, “public entity” means a central

bank or monetary authority of a Party.

(SR20fREEIIELIR IR EAME)

st18:

£t19:

It is understood that the term “prudential reasons” includes the
maintenance of the safety, soundness, integrity, or financial re-
sponsibility of individual financial institutions, as well as the main-
tenance of the safety and financial and operational integrity of pay-
ment and clearing systems.

For greater certainty, measures of general application taken in
pursuit of monetary and related credit policies or exchange rate
policies do not include measures that expressly nullify or amend
contractual provisions that specify the currency of denomination or

the rate of exchange of currencies.
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2. MR GR

SR BREENGIN

PO~ —JSEIHREN ~ #ERFSNHITEB R LU ENETERMR - DEREERNEL
ERAS

B —SERFEEHEFASELENRE - BRNESZHNIRETEMET
BRI - R OB RENSKAME T EI I B RIBR AN
(—) RETHEAGFE T RIEERAEEPTRERUEZREHE
(D) RREALR ~ BYIIEYRYE NS B RATIREAVILZERRT
(Z) RIFRETRBHBEAEIRATREAILZEREE -

TNy —HEREBREH TR RSB BRAENR - Z5EEE
IRERERR -
(—) RREBREA » A - REFBADNEZARBREASHESS

TBEEFBAYAFTEREXAYIENE ;

(O RIEFEAEREFREIEENTRIAVEE -
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L 13T MHHERE FinbE RS

S1HI EEE

REREBHEER B FREABRBELZKRERE » BRANRERRN
MREMIEREENNEEE » MEAEERRSE - EXHENER -
It - WERIERHERN S — KNEREEMIVEZENR IR E RIERE R PinER
B

FHECAMTINES > —RME - BROBNEBE IS HERET
(B EANBEEREMEEEZ PIRBRIET - BER [ G-GRIRERIE
Pl ) o BURGIVIREAREMEREC PHERIEF (F8R [P-GRIGFRIE
Fl1) - BT DERAMESIHEREEIN - EMERERET @ RSEE
BEEAENEIREBTRERBEINIRESENTE » BhBIIE=1ES
IRERREH— IRE AR BRI E R BNRIRAREH - '=ERIRER
HHBETAT - AEGTHEG-GRIMERIER - MR 145G THEP-GR iR
RIERS ©

1 LEERDUIRIATIL - BRORKREREREMEE - IKEMFERRBRE - KREH
EREAERBEHLZOMELNREMY » RBEENESAEE » 19T
EIEMFEAPESIEE TIPS WIRKMEBBRRA  REMIWEHES
DEDREREDRHA - I LUKERIIPEIREA - £ ETSRTAYMEINE
BRPE - FTHEMEHE - MIUEBOmEARELER  BERTHE
BiT -
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ESA PIRIELE
(1) FFHIERV.#HIE (G-G) BRI R RAERA S
QF—T5 2 B AVHFRIETT (P-G) () RIHRBRERERZSHE
(i) B RIBRERIFERA RS -
(3)ERI—TI I E Av.EHAt A (P-P) TUARPH

E2H ERhEE
BEEG-GZPIMFERRTEIMTEHES > RESERIRETPE > NEE
WELISBERBEMORLEDGREKRE » BFUBELRFROZIHERSE
(P& EBIABNSRERLEAREVZ FREBTIIN) - MEBEBEBZEEAER » 280
RSP EMFVERRARREREREZ S HETRR - TEBET
AREEER - IR —ERKIEECAERTECEABBME ESIEE
1TRGR - BIZRVRIBEREERE - IRTEREREREPSHNEG-GZ S
AR HBFPERESRE - BRI — 75 BRI EE R H R E5EE
KEF - RSB S -
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TEMHE - REBRESSIRX

1. US Model BIT

1.

Article 37: State-State Dispute Settlement

Subject to paragraph 5, any dispute between the Parties concern-
ing the interpretation or application of this Treaty, that is not resolved
through consultations or other diplomatic channels, shall be submit-
ted on the request of either Party to arbitration for a binding decision
or award by a tribunal in accordance with applicable rules of interna-
tional law. In the absence of an agreement by the Parties to the con-
trary, the UNCITRAL Arbitration Rules shall govern, except as modified
by the Parties or this Treaty.

Unless the Parties otherwise agree, the tribunal shall comprise three
arbitrators, one arbitrator appointed by each Party and the third, who
shall be the presiding arbitrator, appointed by agreement of the Par-
ties. If a tribunal has not been constituted within 75 days from the date
that a claim is submitted to arbitration under this Section, the Secre-
tary-General, on the request of either Party, shall appoint, in his or her
discretion, the arbitrator or arbitrators not yet appointed.

Expenses incurred by the arbitrators, and other costs of the proceed-
ings, shall be paid for equally by the Parties. However, the tribunal
may, in its discretion, direct that a higher proportion of the costs be
paid by one of the Parties.

Articles 28(3) [Amicus Curiae Submissions], 29 [Investor-State Trans-
parency], 30(1) and (3) [Governing Law], and 31 [Interpretation of An-

nexes] shall apply mutatis mutandis to arbitrations under this Article.
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5. Paragraphs 1 through 4 shall not apply to a matter arising under Ar-
ticle 12 or Article 13.

2. MR

FTTIF FHRESHSmHERR
WISRANRARERRE - BERMNEMNSH - K NEIRMEEESFRE
il BHERERE -
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3 Desert Line Projects LLC v. Republic of Yemen, ICSID Case No. ARB/05/17,
Award of February 6, 2008.
4 [d. paras. 289-291.
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TEMHE - REBRESSIRX

1.US Model BIT

Article 23: Consultation and Negotiation

In the event of an investment dispute, the claimant and the respondent
should initially seek to resolve the dispute through consultation and nego-
tiation, which may include the use of nonbinding, third-party procedures.
Article 24: Submission of a Claim to Arbitration
1. In the event that a disputing party considers that an investment dis-
pute cannot be settled by consultation and negotiation:
(a) the claimant, on its own behalf, may submit to arbitration under
this Section a claim
(i) that the respondent has breached
(A) an obligation under Articles 3 through 10,
(B) an investment authorization, or
(C) an investment agreement;
and
(i) that the claimant has incurred loss or damage by reason of, or
arising out of, that breach; and
(b) the claimant, on behalf of an enterprise of the respondent that is a
juridical person that the claimant owns or controls directly or indi-
rectly, may submit to arbitration under this Section a claim
(i) that the respondent has breached
(A) an obligation under Articles 3 through 10,
(B) an investment authorization, or

(C) an investment agreement;
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and

(ii) that the enterprise has incurred loss or damage by reason of,
or arising out of, that breach, provided that a claimant may
submit pursuant to subparagraph (a)(i)(C) or (b)(i)(C) a claim
for breach of an investment agreement only if the subject mat-
ter of the claim and the claimed damages directly relate to
the covered investment that was established or acquired, or
sought to be established or acquired, in reliance on the rel-
evant investment agreement.

At least 90 days before submitting any claim to arbitration under this

Section, a claimant shall deliver to the respondent a written notice of

its intention to submit the claim to arbitration (“notice of intent”). The

notice shall specify:

(a) the name and address of the claimant and, where a claim is sub-
mitted on behalf of an enterprise, the name, address, and place of
incorporation of the enterprise;

(b) for each claim, the provision of this Treaty, investment authoriza-
tion, or investment agreement alleged to have been breached and
any other relevant provisions;

(c) the legal and factual basis for each claim; and

(d) the relief sought and the approximate amount of damages
claimed.

Provided that six months have elapsed since the events giving rise to

the claim, a claimant may submit a claim referred to in paragraph 1:

(a) under the ICSID Convention and the ICSID Rules of Procedure for

Arbitration Proceeding, provided that both the respondent and the
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non-disputing Party are parties to the ICSID Convention;

(b) under the ICSID Additional Facility Rules, provided that either the
respondent or the non-disputing Party is a party to the ICSID Con-
vention;

(c) under the UNCITRAL Arbitration Rules; or

(d) if the claimant and respondent agree, to any other arbitration insti-
tution or under any other arbitration rules.

4. A claim shall be deemed submitted to arbitration under this Section
when the claimant’s notice of or request for arbitration (“notice of arbi-
tration”):

(a) referred to in paragraph 1 of Article 36 of the ICSID Convention is
received by the Secretary-General;

(b) referred to in Article 2 of Schedule C of the ICSID Additional Facil-
ity Rules is received by the Secretary-General;

(c) referred to in Article 3 of the UNCITRAL Arbitration Rules, together
with the statement of claim referred to in Article 20 of the UNCIT-
RAL Arbitration Rules,are received by the respondent; or

(d) referred to under any arbitral institution or arbitral rules selected
under paragraph 3(d) is received by the respondent.A claim as-
serted by the claimant for the first time after such notice of arbitra-
tion is submitted shall be deemed submitted to arbitration under
this Section on the date of its receipt under the applicable arbitral
rules.

5 The arbitration rules applicable under paragraph 3, and in effect on
the date the claim or claims were submitted to arbitration under this

Section, shall govern the arbitration except to the extent modified by
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this Treaty.

The claimant shall provide with the notice of arbitration:

(a) the name of the arbitrator that the claimant appoints; or

(b) the claimant's written consent for the Secretary-General to appoint

that arbitrator.

Article 25: Consent of Each Party to Arbitration

1.

Each Party consents to the submission of a claim to arbitration under

this Section in accordance with this Treaty.

The consent under paragraph 1 and the submission of a claim to arbi-

tration under this Section shall satisfy the requirements of:

(a) Chapter Il of the ICSID Convention (Jurisdiction of the Centre) and
the ICSID Additional Facility Rules for written consent of the par-
ties to the dispute; [and]

(b) Article Il of the New York Convention for an “agreement in writ-
ing[.”] [;” and

(c) Article | of the Inter-American Convention for an “agreement.”]

Article 26: Conditions and Limitations on Consent of Each Party

1.

No claim may be submitted to arbitration under this Section if more
than three years have elapsed from the date on which the claimant
first acquired, or should have first acquired, knowledge of the breach
alleged under Article 24(1) and knowledge that the claimant (for
claims brought under Article 24(1)(a)) or the enterprise (for claims
brought under Article 24(1) (b)) has incurred loss or damage.

No claim may be submitted to arbitration under this Section unless:
(a) the claimant consents in writing to arbitration in accordance with

the procedures set out in this Treaty; and
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(b) the notice of arbitration is accompanied,
(i) for claims submitted to arbitration under Article 24(1)(a), by the
claimant's written waiver, and
(ii) for claims submitted to arbitration under Article 24(1)(b), by the
claimant's and the enterprise's written waivers of any right to
initiate or continue before any administrative tribunal or court
under the law of either Party, or other dispute settlement proce-
dures, any proceeding with respect to any measure alleged to
constitute a breach referred to in Article 24.
Notwithstanding paragraph 2(b), the claimant (for claims brought
under Article 24(1)(a)) and the claimant or the enterprise (for claims
brought under Article 24(1)(b)) may initiate or continue an action that
seeks interim injunctive relief and does not involve the payment of
monetary damages before a judicial or administrative tribunal of the
respondent, provided that the action is brought for the sole purpose
of preserving the claimant's or the enterprise's rights and interests

during the pendency of the arbitration.

Article 27: Selection of Arbitrators

1.

Unless the disputing parties otherwise agree, the tribunal shall com-
prise three arbitrators, one arbitrator appointed by each of the disput-
ing parties and the third, who shall be the presiding arbitrator, ap-
pointed by agreement of the disputing parties.

The Secretary-General shall serve as appointing authority for an arbi-
tration under this Section.

Subject to Article 20(3), if a tribunal has not been constituted within 75

days from the date that a claim is submitted to arbitration under this
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Section, the Secretary-General, on the request of a disputing party,
shall appoint, in his or her discretion, the arbitrator or arbitrators not
yet appointed.

For purposes of Article 39 of the ICSID Convention and Article 7 of

Schedule C to the ICSID Additional Facility Rules, and without preju-

dice to an objection to an arbitrator on a ground other than national-

ity:

(a) the respondent agrees to the appointment of each individual
member of a tribunal established under the ICSID Convention or
the ICSID Additional Facility Rules;

(b) a claimant referred to in Article 24(1)(a) may submit a claim to ar-
bitration under this Section, or continue a claim, under the ICSID
Convention or the ICSID Additional Facility Rules, only on condi-
tion that the claimant agrees in writing to the appointment of each
individual member of the tribunal; and

(c) a claimant referred to in Article 24(1)(b) may submit a claim to ar-
bitration under this Section, or continue a claim, under the ICSID
Convention or the ICSID Additional Facility Rules, only on condi-
tion that the claimant and the enterprise agree in writing to the ap-

pointment of each individual member of the tribunal.

Article 28: Conduct of the Arbitration

1.

The disputing parties may agree on the legal place of any arbitration
under the arbitral rules applicable under Article 24(3). If the disputing
parties fail to reach agreement, the tribunal shall determine the place
in accordance with the applicable arbitral rules, provided that the

place shall be in the territory of a State that is a party to the New York
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Convention.

The non-disputing Party may make oral and written submissions to

the tribunal regarding the interpretation of this Treaty.

The tribunal shall have the authority to accept and consider amicus

curiae submissions from a person or entity that is not a disputing

party.

Without prejudice to a tribunal's authority to address other objections

as a preliminary question, a tribunal shall address and decide as a

preliminary question any objection by the respondent that, as a matter

of law, a claim submitted is not a claim for which an award in favor of

the claimant may be made under Article 34.

(@) Such objection shall be submitted to the tribunal as soon as pos-
sible after the tribunal is constituted, and in no event later than
the date the tribunal fixes for the respondent to submit its counter-
memorial (or, in the case of an amendment to the notice of arbi-
tration, the date the tribunal fixes for the respondent to submit its
response to the amendment).

(b) On receipt of an objection under this paragraph, the tribunal shall
suspend any proceedings on the merits, establish a schedule
for considering the objection consistent with any schedule it has
established for considering any other preliminary question, and
issue a decision or award on the objection, stating the grounds
therefor.

(c) In deciding an objection under this paragraph, the tribunal shall
assume to be true claimant's factual allegations in support of any

claim in the notice of arbitration (or any amendment thereof) and,
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in disputes brought under the UNCITRAL Arbitration Rules, the
statement of claim referred to in Article 20 of the UNCITRAL Ar-
bitration Rules. The tribunal may also consider any relevant facts
not in dispute.

(d) The respondent does not waive any objection as to competence
or any argument on the merits merely because the respondent
did or did not raise an objection under this paragraph or make
use of the expedited procedure set out in paragraph 5.

In the event that the respondent so requests within 45 days after the

tribunal is constituted, the tribunal shall decide on an expedited basis

an objection under paragraph 4 and any objection that the dispute
is not within the tribunal's competence. The tribunal shall suspend
any proceedings on the merits and issue a decision or award on the
objection(s), stating the grounds therefor, no later than 150 days after
the date of the request. However, if a disputing party requests a hear-
ing, the tribunal may take an additional 30 days to issue the decision
or award. Regardless of whether a hearing is requested, a tribunal
may, on a showing of extraordinary cause, delay issuing its decision
or award by an additional brief period, which may not exceed 30 days.
When it decides a respondent's objection under paragraph 4 or 5,
the tribunal may, if warranted, award to the prevailing disputing party
reasonable costs and attorney's fees incurred in submitting or oppos-
ing the objection. In determining whether such an award is warranted,
the tribunal shall consider whether either the claimant's claim or the
respondent's objection was frivolous, and shall provide the disputing

parties a reasonable opportunity to comment.
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7. A respondent may not assert as a defense, counterclaim, right of
set-off, or for any other reason that the claimant has received or will
receive indemnification or other compensation for all or part of the al-
leged damages pursuant to an insurance or guarantee contract.

8. A tribunal may order an interim measure of protection to preserve the
rights of a disputing party, or to ensure that the tribunal's jurisdiction
is made fully effective, including an order to preserve evidence in the
possession or control of a disputing party or to protect the tribunal's
jurisdiction. A tribunal may not order attachment or enjoin the applica-
tion of a measure alleged to constitute a breach referred to in Article
24. For purposes of this paragraph, an order includes a recommenda-
tion.

9. (a) In any arbitration conducted under this Section, at the request of a
disputing party, a tribunal shall, before issuing a decision or award
on liability, transmit its proposed decision or award to the disput-
ing parties and to the non-disputing Party. Within 60 days after the
tribunal transmits its proposed decision or award, the disputing
parties may submit written comments to the tribunal concerning
any aspect of its proposed decision or award. The tribunal shall
consider any such comments and issue its decision or award not
later than 45 days after the expiration of the 60-day comment
period.

(b) Subparagraph (a) shall not apply in any arbitration conducted
pursuant to this Section for which an appeal has been made avail-
able pursuant to paragraph 10.

10. In the event that an appellate mechanism for reviewing awards ren-
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dered by investor-State dispute settlement tribunals is developed in
the future under other institutional arrangements, the Parties shall
consider whether awards rendered under Article 34 should be subject
to that appellate mechanism. The Parties shall strive to ensure that
any such appellate mechanism they consider adopting provides for
transparency of proceedings similar to the transparency provisions

established in Article 29.

Article 29: Transparency of Arbitral Proceedings

1.

Subject to paragraphs 2 and 4, the respondent shall, after receiving
the following documents, promptly transmit them to the non-disputing
Party and make them available to the public:

(a) the notice of intent;

(b) the notice of arbitration;

(c) pleadings, memorials, and briefs submitted to the tribunal by a
disputing party and any written submissions submitted pursuant
to Article 28(2) [Non-Disputing Party submissions] and (3) [Amicus
Submissions] and Article 33 [Consolidation];

(d) minutes or transcripts of hearings of the tribunal, where available;
and

(e) orders, awards, and decisions of the tribunal.

The tribunal shall conduct hearings open to the public and shall deter-

mine, in consultation with the disputing parties, the appropriate logis-

tical arrangements. However, any disputing party that intends to use
information designated as protected information in a hearing shall so
advise the tribunal. The tribunal shall make appropriate arrangements

to protect the information from disclosure.
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Nothing in this Section requires a respondent to disclose protected in-

formation or to furnish or allow access to information that it may with-

hold in accordance with Article 18 [Essential Security Article] or Article

19 [Disclosure of Information Article].

Any protected information that is submitted to the tribunal shall be

protected from disclosure in accordance with the following proce-

dures:

@

(b)

(©

(d)

Subject to subparagraph (d), neither the disputing parties nor the
tribunal shall disclose to the non-disputing Party or to the public
any protected information where the disputing party that provided
the information clearly designates it in accordance with subpara-
graph (b);

Any disputing party claiming that certain information constitutes
protected information shall clearly designate the information at the
time it is submitted to the tribunal;

A disputing party shall, at the time it submits a document contain-
ing information claimed to be protected information, submit a
redacted version of the document that does not contain the infor-
mation. Only the redacted version shall be provided to the non-
disputing Party and made public in accordance with paragraph 1;
and

The tribunal shall decide any objection regarding the designation
of information claimed to be protected information. If the tribunal
determines that such information was not properly designated, the
disputing party that submitted the information may (i) withdraw all

or part of its submission containing such information, or (ii) agree
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to resubmit complete and redacted documents with corrected
designations in accordance with the tribunal's determination and
subparagraph (c). In either case, the other disputing party shall,
whenever necessary, resubmit complete and redacted documents
which either remove the information withdrawn under (i) by the
disputing party that first submitted the information or redesignate
the information consistent with the designation under (ii) of the

disputing party that first submitted the information.

5. Nothing in this Section requires a respondent to withhold from the

public information required to be disclosed by its laws.

Article 30: Governing Law

1.

Subject to paragraph 3, when a claim is submitted under Article
24(1)(a) (i) (A) or Article 24(1)(b)(i)(A), the tribunal shall decide the is-
sues in dispute in accordance with this Treaty and applicable rules of
international law.

Subject to paragraph 3 and the other terms of this Section, when

a claim is submitted under Article 24(1)(a)(i)(B) or (C), or Article

24(1)(b)(i)(B) or (C), the tribunal shall apply:

(a) the rules of law specified in the pertinent investment authorization
or investment agreement, or as the disputing parties may other-
wise agree; or

(b) if the rules of law have not been specified or otherwise agreed:

(i) the law of the respondent, including its rules on the conflict of
laws;**?and
(ii) such rules of international law as may be applicable.

A joint decision of the Parties, each acting through its representative
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designated for purposes of this Article, declaring their interpretation of
a provision of this Treaty shall be binding on a tribunal, and any deci-
sion or award issued by a tribunal must be consistent with that joint

decision.

§¥22 : The “law of the respondent” means the law that a domestic court

or tribunal of proper jurisdiction would apply in the same case.

Article 31: Interpretation of Annexes

1. Where a respondent asserts as a defense that the measure alleged to
be a breach is within the scope of an entry set out in Annex |, Il, or lll,
the tribunal shall, on request of the respondent, request the interpreta-
tion of the Parties on the issue. The Parties shall submit in writing any
joint decision declaring their interpretation to the tribunal within 90
days of delivery of the request.

2. A joint decision issued under paragraph 1 by the Parties, each acting
through its representative designated for purposes of this Article, shall
be binding on the tribunal, and any decision or award issued by the
tribunal must be consistent with that joint decision. If the Parties fail to
issue such a decision within 90 days, the tribunal shall decide the is-
sue.

Article 32: Expert Reports

Without prejudice to the appointment of other kinds of experts where

authorized by the applicable arbitration rules, a tribunal, at the request of

a disputing party or, unless the disputing parties disapprove, on its own

initiative, may appoint one or more experts to report to it in writing on any

factual issue concerning environmental, health, safety, or other scientific
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matters raised by a disputing party in a proceeding, subject to such terms

and conditions as the disputing parties may agree.

Article 33: Consolidation

1.

Where two or more claims have been submitted separately to arbitra-

tion under Article 24(1) and the claims have a question of law or fact

in common and arise out of the same events or circumstances, any

disputing party may seek a consolidation order in accordance with

the agreement of all the disputing parties sought to be covered by the

order or the terms of paragraphs 2 through 10.

A disputing party that seeks a consolidation order under this Article

shall deliver, in writing, a request to the Secretary-General and to all

the disputing parties sought to be covered by the order and shall

specify in the request:

(a) the names and addresses of all the disputing parties sought to be
covered by the order;

(b) the nature of the order sought; and

(c) the grounds on which the order is sought.

Unless the Secretary-General finds within 30 days after receiving a

request under paragraph 2 that the request is manifestly unfounded, a

tribunal shall be established under this Article.

Unless all the disputing parties sought to be covered by the order oth-

erwise agree, a tribunal established under this Article shall comprise

three arbitrators:

(a) one arbitrator appointed by agreement of the claimants;

(b) one arbitrator appointed by the respondent; and

(c) the presiding arbitrator appointed by the Secretary-General, pro-
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vided, however, that the presiding arbitrator shall not be a national
of either Party.

If, within 60 days after the Secretary-General receives a request made

under paragraph 2, the respondent fails or the claimants fail to ap-

point an arbitrator in accordance with paragraph 4, the Secretary-Gen-
eral, on the request of any disputing party sought to be covered by
the order, shall appoint the arbitrator or arbitrators not yet appointed.

If the respondent fails to appoint an arbitrator, the Secretary-General

shall appoint a national of the disputing Party, and if the claimants fail

to appoint an arbitrator, the Secretary-General shall appoint a national
of the nondisputing Party.

Where a tribunal established under this Article is satisfied that two

or more claims that have been submitted to arbitration under Article

24(1) have a question of law or fact in common, and arise out of the

same events or circumstances, the tribunal may, in the interest of fair

and efficient resolution of the claims, and after hearing the disputing
parties, by order:

(a) assume jurisdiction over, and hear and determine together, all or
part of the claims;

(b) assume jurisdiction over, and hear and determine one or more of
the claims, the determination of which it believes would assist in
the resolution of the others; or

(c) instruct a tribunal previously established under Article 27 [Selec-
tion of Arbitrators] to assume jurisdiction over, and hear and de-
termine together, all or part of the claims, provided that

(i) that tribunal, at the request of any claimant not previously a
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disputing party before that tribunal, shall be reconstituted with
its original members, except that the arbitrator for the claimants
shall be appointed pursuant to paragraphs 4(a) and 5; and
(i) that tribunal shall decide whether any prior hearing shall be re-
peated.
Where a tribunal has been established under this Article, a claimant
that has submitted a claim to arbitration under Article 24(1) and that
has not been named in a request made under paragraph 2 may make
a written request to the tribunal that it be included in any order made
under paragraph 6, and shall specify in the request:
(@) the name and address of the claimant;
(b) the nature of the order sought; and
(c) the grounds on which the order is sought.
The claimant shall deliver a copy of its request to the Secretary-Gen-
eral.
A tribunal established under this Article shall conduct its proceedings
in accordance with the UNCITRAL Arbitration Rules, except as modi-
fied by this Section.
A tribunal established under Article 27 [Selection of Arbitrators] shall
not have jurisdiction to decide a claim, or a part of a claim, over which
a tribunal established or instructed under this Article has assumed ju-
risdiction.
On application of a disputing party, a tribunal established under this
Article, pending its decision under paragraph 6, may order that the
proceedings of a tribunal established under Article 27 [Selection of

Arbitrators] be stayed, unless the latter tribunal has already adjourned
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its proceedings.

Article 34: Awards

1.

Where a tribunal makes a final award against a respondent, the tribu-

nal may award, separately or in combination, only:

(@) monetary damages and any applicable interest; and

(b) restitution of property, in which case the award shall provide that
the respondent may pay monetary damages and any applicable
interest in lieu of restitution.

A tribunal may also award costs and attorney's fees in accordance

with this Treaty and the applicable arbitration rules.

Subject to paragraph 1, where a claim is submitted to arbitration un-

der Article 24(1)(b):

(a) an award of restitution of property shall provide that restitution be
made to the enterprise;

(b) an award of monetary damages and any applicable interest shall
provide that the sum be paid to the enterprise; and

(c) the award shall provide that it is made without prejudice to any
right that any person may have in the relief under applicable do-
mestic law.

A tribunal may not award punitive damages.

An award made by a tribunal shall have no binding force except be-

tween the disputing parties and in respect of the particular case.

Subject to paragraph 6 and the applicable review procedure for an

interim award, a disputing party shall abide by and comply with an

award without delay.

A disputing party may not seek enforcement of a final award until:
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(a) in the case of a final award made under the ICSID Convention,

(i) 120 days have elapsed from the date the award was rendered
and no disputing party has requested revision or annulment of
the award; or

(i) revision or annulment proceedings have been completed; and

(b) in the case of a final award under the ICSID Additional Facility

Rules, the UNCITRAL Arbitration Rules, or the rules selected pur-

suant to Article 24(3)(d),

(i) 90 days have elapsed from the date the award was rendered
and no disputing party has commenced a proceeding to revise,
set aside, or annul the award; or

(ii) a court has dismissed or allowed an application to revise, set
aside, or annul the award and there is no further appeal.

Each Party shall provide for the enforcement of an award in its terri-

tory.

If the respondent fails to abide by or comply with a final award, on

delivery of a request by the non-disputing Party, a tribunal shall be

established under Article 37 [State-State Dispute Settlement]. Without

prejudice to other remedies available under applicable rules of inter-

national law, the requesting Party may seek in such proceedings:

(a) a determination that the failure to abide by or comply with the final
award is inconsistent with the obligations of this Treaty; and

(b) a recommendation that the respondent abide by or comply with
the final award.

A disputing party may seek enforcement of an arbitration award under

the ICSID Convention or the New York Convention [or the Inter-Ameri-
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can Convention] regardless of whether proceedings have been taken

under paragraph 8.

10. A claim that is submitted to arbitration under this Section shall be

considered to arise out of a commercial relationship or transaction for
purposes of Article | of the New York Convention [and Article | of the

Inter-American Convention].

Article 35: Annexes and Footnotes

The Annexes and footnotes shall form an integral part of this Treaty.
Article 36: Service of Documents

Delivery of notice and other documents on a Party shall be made to the

place named for that Party in Annex C.
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